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JURISDICTIONAL STATEMENT 
This is a petition by Local 219, Retail Clerks Inter- 
national Association, AFL-CIO, hereinafter called the 
union or petitioner, asking this court to review and set 
aside the order (Joint Appendix page 22) of the National 
Labor Relations Board hereinafter sometimes called the 
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Board, issued against the union on April 1, 1958, pursuant 
to section 10(¢) of the Labor Management Relations Act 
hereinafter sometimes referred to as the Act, as amended, 
61 Stat. 136, 29 U.S.C. Sec. 151, et seq. In its answer to 
the petition, the Board has requested that its order be 
enforced. The jurisdiction of this court is based upon 
section 10(f) of the Taft-Hartley Act. The Board’s 
decision and order are reported in 120 NLRB No. 48. 


STATEMENT OF THE CASE 
I. Proceedings Before the National Labor Relations Board 


Charges of unfair labor practices were filed in April 
1957, by five separate employers—Carroll House of Belle- 
ville, Inc., J. J. Newberry Co., W. T. Grant Company, J. C. 
Penney Company, and S. S. Kresge Company—in the 
Fourteenth Region (St. Louis, Mo.) of the National Labor 
Relations Board, alleging that Local Union 219, Retail 
Clerks International Association, AFL-CIO, had violated 
section 8(b)(3) and section 8(d) (3) of the Labor Manage- 
ment Relations Act as amended 1947, 61 Stat. 136, 29 U.S.C. 
Sec. 151 et seq. These charges were consolidated for 
purposes of hearing upon the issuance of a complaint by 
the General Counsel of the Board alleging violations sub- 
stantially as set forth in the charges. A hearing was 
held at St. Louis, Mo., July 16, 1957, before Arthur E. 
Reyman, Trial Examiner. The matter was submitted to 
the trial examiner upon a stipulated record. Therefore 
there are no facts in controversy. The facts as set forth 
in this statement can be found in the findings of the inter- 
mediate report as adopted by the Board. 


The trial examiner issued his intermediate report on 
October 31, 1957, finding petitioner had violated 8(b) (3) 
and 8(b)(1)(A) of the Act. Petitioning union filed 
exceptions to the intermediate report together with a 
supporting brief. 
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On April 1, 1958, the Board issued its decision and 
order in which it adopted the findings, conclusions, and 
recommendations of the trial examiner with inconse- 
quential modifications. The Board accordingly found that 
the union by failing to comply with section 8(d) (3) 
refused to bargain within the meaning of section 8(b) (3) 
of the Act. The union was directed to cease and desist 
from refusing to bargain collectively with the employers 
involved and any other employer member of the Associa- 
tion, by failing to notify the Federal Mediation and Con- 
ciliation Service and the appropriate state agency of the 
existence of a dispute within 30 days of the service of 
written notice of proposed termination or modification of 
an existing collective bargaining contract. The union was 
also directed to cease and desist from engaging in or 
causing or instructing the employees to engage in a strike 
for the purpose of modifying or terminating the collective 
bargaining contract without first having complied with 
the requirements of section 8(d) of the Act. The Board 
outlawed the strikes which the union called on March 29 
and April 6, 1957, finding that they were illegal for failure 
to comply with the provisions, and made compliance with 
section 8(d) in all respects a condition of a strike relative 
to modification or termination of a contract. 


Il. Facts Not in Dispute 


The admissions and stipulations entered into the hear- 
ing in substance show, as found by the trial examiner 
and the Board, the charging employers have bargained 
collectively with the union over a period of years in an 
association bargaining unit known as the ‘‘Downtown 


1 The trial examiner’s proposed remedy covers only the section 8(b) (3) 
violation. The General Counsel did not take exception to this limitation. 
The Board concluded that the finding of a violation of section 8(b)(1)(A) 
is essentially redundant and found it unnecessary to determine in view of 
the circumstances whether by violating section 8(b)(3) the union also violated 
8(b) (1) (A). 
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Merchants Association of Belleville, Tlinois.”’ The 
collective bargaining agreement between the Association 
and the union, which precipitated the dispute, expired 
March 15, 1957. On January 2, 1957, well within the 60- 
day period required by section 8(d) of the Act, the union 
sent a notice to each of the charging parties that it 
desired to amend or terminate the contract. Collective 
bargaining between the parties began on February 7, 1957, 
and continued at various times thereafter. It was 
stipulated that on or about March 19, 1957, the union 
mailed for the first time a notice of dispute to the Federal 
Mediation and Conciliation Service and to the Ilinois 
Department of Labor pursuant to section 8(d)(3) of the 
Act. Thereafter on March 29, 1957, the union engaged in 
a strike and picketing at Carroll House and J. J. Newberry 
Company, and on April 6, 1957, engaged in a strike and 
picketing at the stores of W. T. Grant, J. C. Penney, and 
S. S. Kresge. On April 11, 1957, an agreement between 
the union and the employers was reached and the strike 


and picketing ceased. 


These simple facts establish that the union sent the 
required 60-day notice and in all respects complied with 
this waiting period. More than two months later, long 
after the 30-day period prescribed by section 8(d)(3), 
the first notice of the dispute was sent to the Federal 
Mediation and Conciliation Service and to the state agency 
involved. Within ten days thereafter a strike and picket- 
ing were undertaken by the union at two of the stores, 
and eight days later a strike and picketing were under- 
taken by the union at three other stores. 


The effect on interstate commerce of the employers’ 
business and the Board’s jurisdiction are established by 
agreement of the parties and in substance the agreement 
shows that the employers are retail establishments 
operating numerous department and variety stores 
throughout the country, including retail facilities in Belle- 
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ville, Illinois, the situs of the dispute, and that each em- 
ployer receives merchandise from outside the state of 
its operations in excess of the Board’s minimum juris- 
dictional standards. 


STATUTES INVOLVED 


The pertinent provisions of the National Labor Relations 
Act, 61 Stat. 136, 29 U.S.C. et seq. are sections G 
8(b) (3), 8(d), 13, and 203(b) and (c). 


Sec. 7. Employees shall have the right to self- 
organization, to form, join, or assist labor organiza- 
tions, to bargain collectively through representatives 
of their own choosing, and to engage in other con- 
certed activities for the purpose of collective bargain- 
ing or other mutual aid or protection, and shall also 
have the right to refrain from any or all of such 
activities except to the extent that such right may be 
affected by an agreement requiring membership in a 
labor organization as a condition of employment as 
authorized in section 8(a) (3). 


Sec. 8(b) It shall be an unfair labor practice for 
a labor organization or its agents— 


(3) to refuse to bargain collectively with an em- 
ployer, provided it is the representative of his em- 
ployees subject to the provisions of Section 9(a);... 


(d) For the purposes of this section, to bargain 
collectively is the performance of the mutual obliga- 
tion of the employer and the representative of the 
employees to meet at reasonable times and confer 
in good faith with respect to wages, hours, and other 
terms and conditions of employment, or the negotiation 
of an agreement, or any question arising thereunder, 
and the execution of a written contract incorporating 
any agreement reached if requested by either party, 
but such obligation does not compel either party to 
agree to a proposal or require the making of a con- 
cession: Provided, That where there is in effect a 
collective-bargaining contract covering employees in 
an industry affecting commerce, the duty to bargain 
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collectively shall also mean that no party to such 
contract shall terminate or modify such contract, unless 
the party desiring such termination or modification— 


(1) serves a written notice upon the other party 
to the contract of the proposed termination or 
modification sixty days prior to the expiration date 
thereof, or in the event such contract contains no 
expiration date, sixty days prior to the time it is 
proposed to make such termination or modification ; 


(2) offers to meet and confer with the other 
party for the purpose of negotiating a new contract 


or a contract containing the proposed modifications ; 


(3) notifies the Federal Mediation and Concilia- 
tion Service within thirty days after such notice of 
the existence of a dispute, and simultaneously 
therewith notifies any State or Territorial agency 
established to mediate and conciliate disputes within 
the State or Territory where the dispute occurred, 
provided no agreement has been reached by that 
time; and 

(4) continues in full force and effect, without 
resorting to strike or lock-out, all the terms and 
conditions of the existing contract for a period of 
sixty days after such notice is given or until the 
ee date of such contract, whichever occurs 
ater: 


The duties imposed upon employers, employees, and 
labor organizations by paragraphs (2), (3), and (4) 
shall become inapplicable upon an intervening 
certification of the Board, under which the labor 
organization or individual, which is a party to the 
contract, has been superseded as or ceased to be the 
representative of the employees subject to the pro- 
visions of section 9(a), and the duties so imposed 
shall not be construed as requiring either party to 
discuss or agree to any modification of the terms and 
conditions contained in a contract for a fixed period, 
if such modification is to become effective before such 
terms and conditions can be reopened under the pro- 
visions of the’ contract. Any employee who engages 
in a strike within the sixty-day period specified in 





7 


this subsection shall lose his status as an employee of 
the employer engaged in the particular labor dispute, 
for the purposes of sections 8, 9, and 10 of this Act, 
as amended, but such loss of status for such employee 
shall terminate if and when he is reemployed by such 
employer. 


Sec. 13. Nothing in this Act, except as specifically 
provided for herein, shall be construed so as either 
to interfere with or impede or diminish in any way 
the right to strike, or to affect the limitations or 
qualifications on that right. 


See. 203 (b). The Service may proffer its services 
in any labor dispute in any industry affecting com- 
merce, either upon its own motion or upon the request 
of one or more of the parties to the dispute, whenever 
in its judgment such dispute threatens to cause a 
substantial interruption of commerce. The Director 
and the Service are directed to avoid attempting to 
mediate disputes which would have only a minor 
effect on interstate commerce if State or other con- 
ciliation services are available to the parties. When- 
ever the Service does proffer its services in any 


dispute, it shall be the duty of the Service promptly 
to put itself in communication with the parties and 
to use its best efforts, by mediation and conciliation, 
to bring them to agreement. 


(c) If the Director is not able to bring the parties 
to agreement by conciliation within a reasonable time, 
he shall seek to induce the parties voluntarily to seek 
other means of settling the dispute without resort to 
strike, lock-out, or other coercion, including sub- 
mission to the employees in the bargaining unit of 
the employer’s last offer of settlement for approval 
or rejection in a secret ballot. The failure or refusal 
of either party to agree to any procedure suggested 
by the Director shall not be deemed a violation of any 
duty or obligation imposed by this Act. 
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STATEMENT OF POINTS 


1. The Board erred in concluding that the strikes in- 
volved for the purpose of obtaining a satisfactory successor 
contract constituted unfair labor practices within the 
meaning of section 8(b) (3) of the Act. 


2. The Board erred in considering failure to send timely 
notice pursuant to section 8(d)(3) and a later strike as 
a combined issue, 


3. The Board in concluding that compliance with section 
8(d)(3) was a condition precedent to a valid strike. 


4. The Board erred in failure to regard the strikes in- 
volved as concerted activities within the meaning of 
section 7 and protected against administrative nullification 
by section 13 of the Act. 


do. The Board erred in equating a strike following an 
untimely notice with a strike following noncompliance with 
8(d)(1) and (4). 


SUMMARY OF ARGUMENT 


1. The Board concluded in the instant case that the 
strikes called by the union on March 29 and April 26, 1957, 
were unfair labor practices within the meaning of section 
8(b)(3) because of the union’s failure to serve a timely 
notice to the United States Mediation and Conciliation 
Service and to the appropriate state agency of the 
existence of a dispute as required by section 8(d)(3) of 
the Act. With this conclusion petitioner takes issue. 


2. Concededly, 8(d)(3) requires a notice to be sent to 
the U. S. Mediation and Conciliation Service and to 
appropriate state agencies within 30 days of the sending 
of the 60-day notice required by 8(d)(1). However, the 
Board confuses an untimely 8(d)(3) notice which is an 
unfair labor practice, with a later strike which is a pro- 
tected activity. 
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3. Section 7 of the Act guarantees to employees the 
right to engage ‘‘in concerted activities for the purpose 
of collective bargaining or other mutual aid or protection. ”’ 
Section 13 protects the right to strike unless specifically 
proscribed in the Act. Adherence to these statutory 
mandates requires that 8(d)(3) and all pertinent pro- 
visions be read in such a manner as not to outlaw strikes 
unless specifically provided for in the pertinent section 
(NLRB v. International Rice Milling Co., 341 US. 665). 
It is well to note that there is nothing in the Act which 
requires compliance with section 8(d)(3) as a condition 
precedent to going on strike. The result achieved by the 
Board is obtained by construction of the Act which neither 
S(d) nor its underlying legislative history warrants. 


4. Sections 8(d)(1) and (4) provide for a 60-day cooling 
off period as incident to efforts to modify or terminate 
a contract. Employees who go on strike prior to the 
expiration of 60 days lose their status as employees for 
the purposes of sections 8, 9, and 10 of the Act. Bat 


the provisions of the statute requiring this result in no 
way refer to or encompass the 8(d) (3) notice, but only to 
the 60-day waiting period. Sections S(d)(1) and (3) 
are distinct provisions effectuating different congressional 
policies and the two cannot be equated properly. 


°. The Board’s interpretation of 8(d)(3) has the 
necessary effect of producing incongruous results. Once 
30 days have elapsed after sending the 60-day notice with- 
out sending the required 8(d)(3) notice, the statute is 
violated irrevocably—the calendar cannot be turned back ; 
there is no way in which the timely notice can be sent. 
If timely notice is to be a condition precedent to a valid 
strike as the Board views it, a valid strike to break a 
bargaining impasse subsequent to an untimely 8(d) (3) 
notice becomes an impossibility and a recalcitrant em- 
ployer is free to impose his own working conditions. The 
union is at the mercy of the employer and effective 
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collective bargaining has ceased. Certainly Congress did 
not intend such an anomalous result. No such consequence 
flows from the failure to give a timely 60-day notice pur- 
suant to section 8(d)(1), because there the union need 
wait only 60 days regardless of when the notice is given. 
This difference points up the Board’s error in equating 
S(d)(1) and (3). No extension of the 60-day waiting 
period as a condition precedent to a lawful strike is 
permissible. 


6. Neither 8(d) (4) nor the loss-of-status provision found 
in the latter part of section S(d) is applicable to an 
untimely 8(d)(3) notice. Expressio unius est exclusio 
alterius, Had Congress intended to outlaw strikes follow- 
ing untimely 8(d)(3) notices, it would have said so as it 
did in 8(d) (4) and in the latter part of 8(d). Outlawry of 
strikes is not to be implied as flowing from the commission 
of every unfair labor practice on the part of a union, but 
must be specifically spelled out unless some legal 
principle demonstrably requires the derogation of the 
right. A construction of an untimely 8(d)(3) notice does 
not permit this consequence. 


7. Section 8(d)(3) notice to the Conciliation Service is 
to provide an opportunity for it to intervene if it so 
desires, but such omission is not of such a severe character 
as to taint a subsequent strike. Congress did not so 
provide. Otherwise actual mediation and conciliation and 
not mere notice to the Conciliation Service would be 
mandatory. Mandatory mediation and conciliation are not 
within the definition of a refusal to bargain. Yet such an 
approach to collective bargaining is required to support 
the Board’s view to bring it within the policies of the Act. 


8. The legislative history of 8(d) manifests a plain 
intent that the 60-day waiting period mark the outer limits 
before striking. No reference is found in any of the legis- 
lative reports or debates to section 8(d) (3) as in any way 
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imposing a waiting period. Considering the strong 
criticism found in legislative reports to limitations on 
strikes, if 8(d)(3) had any such implication, certainly it 
would have been reflected in the reports and debates. The 
absence of any such discussion, particularly in view of the 
clear language of sections 8(d)(4) and 13, must be con- 
sidered in determining the correctness of the Board’s 
position, The Board’s view, it should be noted, would 
provide for an indefinite limitation in the event of an 
untimely 8(d)(3) notice, and the General Counsel would 
extend the 60-day cooling off period to provide for an 
additional 30 days beyond the 60 days. There is no 
statutory language or legislative history to warrant any 
of these results. 


9. This case presents a determination on the part of the 
Board to rewrite the statute to provide a new ground for 
outlawing strikes. A hitherto lawful concerted activity 
to obtain an improved collective bargaining contract sub- 


sequent to the expiration of the contract and the 60-day 
waiting period is now found to be an unfair labor practice. 
It is submitted that such a result can be achieved only by 
explicit statutory language and a statutory policy which 
is alien to the Act. 


ARGUMENT 
I, INTRODUCTION 


Petitioner frankly concedes as it did before the trial 
examiner and the Board, that its failure to send timely 
notice to the Federal Mediation and Conciliation Service 
and to the appropriate state agency was a violation of 
8(b)(3) and accordingly a refusal to bargain. However, 
the complaint alleges and the Board found that the calling 
of a strike by the union without sending the required 
30-day notice was also a violation of section 8(b)(3) and 
that such strikes are illegal. With such allegations and 
findings petitioner cannot agree. Although urged to do 
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so, neither the trial examiner nor the Board gave 
independent consideration to the union’s contention, but 
rested squarely on past Board rulings on this question. 
(See J. C. Penney Co. v. Retail Clerks Local No. 1179, 109 
- NLRB 754; DuQuoin Packing Co., 117 NLRB No. 105; and 
United Mine Workers, 118 NLRB No. 28.) 


The Board in J. C. Penney, supra, set forth the statutory 
language and then concluded that the duty to send a notice 
under 8(d)(3) was mandatory. There is no quarrel with 
such conclusion. Then the Board engaged in a brief 
examination of some legislative history in no way support- 
ing its conclusion, and summarized its holding, thus: 


In view of the unambiguous language of the section, 
and the equally clear legislative history, we find, as 
did the Trial Examiner, that the Union was under a 
statutory obligation to advise the Federal Mediation 
Service of the existence of the labor dispute. 


In the very next sentence with nothing more the Board 
blithely jumped to this conclusion: 


We also find that because it engaged in such a strike 
without satisfying that statutory notice requirement, 
it failed to bargain in good faith and thereby violated 
section (b)(3) of the statute. 


No rationale supports this drastic conclusion. 


Much of the Board’s discussion in J. C. Penney after the 
language quoted above, concerns itself with the mandatory 
aspect of sending the 8(d)(3) notice—an unnecessary dis- 
cussion to a sound conclusion already reached. Later in 
its opinion the Board reiterates: 


Section 8(d), by its plain language and intent, made 
it unlawful for the Respondent Union to strike in 
December 1952 without first serving notice of its 
dispute with the Company upon the Federal Mediation 
Service. 
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Again the naked assertion that a later strike is unlawful 
without a single statutory word, legislative history in fact, 
or any other authority to support the conclusion. The 
language may be plain and the intent apparent respecting 
the mandatory character of the notice. But we respect- 
fully suggest that the language cannot stand as a basis 
for outlawing strikes called subsequent to the expiration 
of the 60-day waiting period.” 


The Board’s rulings have not been reviewed heretofore 
by any court of appeals. Because the union respectfully 
believes that they are in error, this matter is pressed 
forward again. 


IL INTERFERENCE WITH FREEDOM TO STRIKE PURSUANT TO 
SECTION 7 NOT PERMISSIBLE UNLESS SPECIFICALLY PRO- 
SCRIBED IN THE ACT AS SET FORTH IN SECTION 13 


Section 7 of the Act guarantees to employees the right 
to engage ‘‘in concerted activities for the purpose of 


collective bargaining or other mutual aid or protection.”’ 
Section 13 protects the right to strike unless specifically 
proscribed in the Act. The Supreme Court had occasion 
to consider the meaning and effect of this section in the 
ease of NLRB v. International Rice Milling Co., 341 U.S. 
665. It there stated (p. 672): 


That Congress did not seek, by Sec. 8(b) (4), to inter- 
fere with the ordinary strike has been indicated 
recently by this Court. This is emphasized in Sec. 13 
as follows: 


‘‘Nothing in this Act, except as specifically pro- 
vided for herein, shall be construed so as either to 
interfere with or impede or diminish in any way 
the right to strike, or to affect the limitations or 
qualifications on that right.’’ (Supp. III) See. 163. 


2 Later holdings of the Board (United Mine Workers, sapra; Du Quoin, 
supra) rely on J. C. Penney for authority and stand upon the same footing. 
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By Sec. 13, Congress has made it clear that Sec. 
8(b) (4), and all other parts of the Act which other- 
wise might be read so as to interfere with, impede or 
diminish the union’s traditional right to strike, may 
be so read only if such interference, impediment or 
diminution is ‘‘specifically provided for’’ in the Act. 
No such specific provision in Sec. 8(b)(4) reaches the 
incident here. The material legislative history 
supports this view. [Emphasis supplied.] 


While the Act in a number of instances specifically 
provides for limitation or qualification on strike activity, 
it is urged that no such limitation or qualification is in- 
volved or reaches the incident of sending an untimely 
30-day notice. 


Section 8(a)(5) provides that it shall be an unfair labor 
practice for an employer to refuse to bargain collectively 
with representatives of his employees. The Taft-Hartley 
Act provided a presumed counterpart for labor unions in 
Section 8(b)(3). However, 8(d) was added for the pur- 
pose of containing a definition of bargaining collectively. 


Concededly, failure to comply with the provisions of 
8(d) constitutes a refusal to bargain. In this respect there 
is an obligation on behalf of the union seeking to terminate 
or modify a contract, to comply with 8(d)(1) by serving 
a written notice to the other party 60 days prior to the 
expiration date. This was done in the instant case. Also 
the statute specifically provides in 8(d)(4), for the 
obligation to continue in full force and effect without 
resorting to strike or lockout, all the terms and conditions 
of the existing contract for a period of 60 days after such 
notice or until the expiration date of such contract, which- 
ever occurs later. This, too, was done. The objective is 
to obtain a cooling off period of 60 days to allow negotia- 
tions to take place without interruption of a strike or 
lockout, and Congress proscribed any strike or lockout 
during such period. No extension of this period is 
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permissible. Absent 8(d) (4), it could not be asserted that 
a strike or lockout within the 60-day period would be 
unlawful, yet without any such comparable provision in 
Sec. 8(d)(3), the Board has outlawed a strike following 
an untimely sending of the 30-day notice. 


Section 8(d)(3) requires a party desiring to terminate 
or modify a contract, to notify the Federal Mediation and 
Conciliation Service within 30 days after sending the 60- 
day notice, of the existence of a dispute, and simultaneously 
therewith to notify any state or territorial agency estab- 
lished to mediate and conciliate disputes provided no 
agreement has been reached by that time. Section 
8(d) (4), it will be noted, proscribes strikes and lockouts 
for the 60-day period covered by 8(d)(1) or until the 
expiration date of such contracts, whichever occurs later. 
In no way does it provide any additional limitation or 
make reference to 8(d)(3) relating to notification of the 
Conciliation Service. (See NLRB v. Lion Oil Co., 352 U.S. 
282.) 


The last sentence of 8(d) penalizes employees who strike 
within the 60-day period, by providing for loss of em- 
ployee status for any employee who engages in such a 
strike. This loss of status for the purposes of sections 8, 
9, and 10 of the Act is specifically geared to strikes 
within the 60-day period regulated by 8(d)(1) and (4). In 
no sense is any reference made to 8(d) (3), but the Board’s 
interpretation by parity of reasoning would provide for 
such a rewriting of the statute notwithstanding the over- 
riding impact of sections 7 and 13 which protect the right 
to strike against any impairment under the Act. 


3 Section 8(d)(2) makes it mandatory as part of the obligation to bargain 
collectively, for the moving party to offer to meet and confer with the other 
party for the purpose of negotiating a new contract or a contract containing 
the proposed modifications. A party found wanting in this obligation would 
undoubtedly be held to have violated its obligations to bargain collectively 
in good faith. But can it be said that a strike which followed subsequently 
would be illegal notwithstanding the fact that 8(d)(4) in its terms would 
not be applicable? Would an employer be relieved of his obligation to con- 
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Tl. BOARD ERRED IN CONSIDERING FAILURE TO SEND TIMELY 
NOTICE PURSUANT TO SECTION 8(d)(3) AND SUBSEQUENT 
STRIKE ACTION AS A COMBINED ISSUE 

The union believes the principal error in the Board’s 
ruling is in considering the failure to send timely notice 
and subsequent strike action as a combined issue when 
in reality they are separate matters. One is proscribed 
by statute, the other is not but is a protected activity 

guaranteed in section 7 and protected against undue im- 

pairment in section 13. In fact, there are two separate 

violations here charged against the union: (1) failure to 

send on time a 30-day notice under Section 8(d)(3) 

following the statutory 60-day notice, and (2) the calling 

of strikes against the several employers after an untimely 
30-day notice. The fact that these are entirely separate 
matters is shown even in the complaint where they are 
separately numbered paragraphs. The General Counsel 
charges in paragraph XIV that the union failed to serve 
timely notice under section 8(d)(3) to the appropriate 
federal and state agencies. Then in paragraph XV it is 
charged that the union called strikes against the named 
employers. In paragraph XVI it is alleged that the acts 
described in paragraphs XIV and XV are in violation of 
section 8(b)(3) and (1) of the Act. Indeed, the separate 
character of these alleged violations can be demonstrated 
readily in any evaluation of the sequence in time. The 

notice required by section 8(d)(3) must come within 30 

days after the so called 60-day notice of 8(d)(1) is sent. 

Thus no matter when the 60-day notice is sent, to meet 

the requirements of section 8(d)(3), the 30-day notice 

must always be sent within 30 days thereafter. The Board 
has held in the past and we concede that this is so, that 


tinue to bargain in face of such circumstances? Parity of the Board’s 
reasoning would require this anomalous result. The commission of an unfair 
labor practice of any nature does not ipso facto convert a subsequent strike 
into an unfair labor practice strike. 
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the notice under section 8(d)(3) is mandatory. (J. C. 
Penney, supra; DuQuoin Packing Co., supra; and United 
Mine Workers, supra.) 


Strikes do not necessarily follow the untimely sending of 
notices. Let us assume that a union seeking to negotiate 
a new contract sent the required 60-day notice under 
section 8(d)(1), bargained in good faith, then neglected 
to send the 8(d)(3) notice within 30 days and shortly 
thereafter successfully concluded an agreement with the 
employer. Because the 30-day notice is mandatory, the 
law has been violated. The Board could have its remedy 
of a cease and desist order and readily direct the offending 
union not to violate the statute a second time. So in the 
instant case the union violated the statute when it failed 
to send its 8(d)(3) notice within 30 days after the 
sending of the required 60-day notification. When the 
30-day period went by without sending a notice to the 
appropriate federal and state agencies, the union violated 
the law irrespective of any subsequent strike or other 
conduct. But the question with which we are concerned 
here is, did the union violate the law a second time on 
March 29th when it struck two employers and again on 
April 6, 1957, when it struck three others? These strikes 
of course took place after the contract expiration date of 
March 15, 1957, and long after the 60-day period of section 
8(d)(1) expired. If the union were not permitted to 
strike under these circumstances, would not the union be 
in a helpless position resulting in a virtual forfeiture of 
its status as a bargaining agent? The simple answer is 
that the statute makes no specific provisions for outlaw- 
ing the strike after an untimely section 8(d)(3) notice. 
There is no warrant whatever for holding such a strike 
illegal when it occurs past the 60-day period. Indeed, 
section 13 of the statute indicates plainly that such a 
drastic sanction as outlawing this kind of strike cannot 
be justified within the terms of the labor law. 
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IV. BOARD’S OPINION PRODUCES INCONGRUOUS RESULTS 
BASICALLY AT VARIANCE WITH STATUTORY PURPOSES 
Once 30 days have elapsed after sending the 60-day 

notice, without sending the required 8(d)(3) notice, the 

statute is violated irrevocably. The calendar cannot be 
turned back. 


Under the Board’s view, a union failing to send a timely 
30-day notice finds itself completely at the mercy of the 
employer, unable to pursue its demand in any effective 
means. The failure to send a timely 30-day notice results 
in permanent impairment of the right to strike and its 
practical result is to debilitate the union, leaving it with 
an expired contract and powerless to engage in self-help. 
The employer can disregard the union with impunity. No 
such consequence flows from the failure to give a timely 
60-day notice pursuant to section 8(d)(1), because there 
the union need wait only the 60-day period regardless of 
when the notice is given. But the 30-day notice must be 
given within 30 days after the 60-day notice. If the statute 
is to be followed, no extension of time or rectification is 
permissible. While such omission constitutes a refusal 
to bargain, there is no statutory policy which imposes 
restrictions beyond those set forth in 8(d)(1). 


The Board’s interpretation, as we have noted, has in- 
congruous consequences curtailing employees’ rights at 
the point of greatest need. This the General Counsel 
recognized when he argued before the trial examiner that 
he was not alleging that the union violated 8(d) of the 
Act because the union did not file the required notice with 
the Mediation and Conciliation Service and the appropriate 
state agency within 30 days, but that it engaged in strike 
action before a 30-day period had elapsed from the time 
of the notice actually given to the mediation agencies. 
(See trial examiner’s report, page 9, Joint Appendix.) 
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V. NEITHER 8(d)(4) NOR LOSS-OF-STATUS PROVISION IS AP- 
PLICABLE TO UNTIMELY 8(d)(3) NOTICE. EXPRESSIO 
UNIUS EST EXCLUSIO ALTERIUS 

We insist that the mandatory requirement of an 8(d) (3) 
notice is a matter separate and apart from a later strike. 

When other provisions of the statute are construed, it 

should be readily recognized that to find a violation of 

the law in a strike after an untimely 8(d)(3) notice is an 
egregious restriction on the statutory rights of employees. 

These statutory provisions demonstrate: Congress pro- 

vided for restricting strikes following an 8(d)(1) notice 

but did not do so after an 8(d)(3) notice. Expressio unius 
est exclusio alterius. Congress obtained the results of 
prohibiting strikes during the 60-day period by enacting 
section 8(d)(4) which provides that a party must continue 
in full force and effect without resorting to strike, the terms 

and conditions of the existing contract for a period of 60 

days after such notice is given or until the expiration date 

of such contract, whichever is later. Only because of 

8(d) (4) can a holding be sustained that a strike within the 

60-day period is unlawful. 


However, to accept the Board’s interpretation that an 
untimely S(d)(3) notice prohibits a strike even though 
there is no further statutory sanction, it must be concluded 
that 8(d)(4) is unnecessary and redundant and a totally 
useless act on the part of Congress. We submit that this 
is not reasonable and that Congress enacted 8(d)(4) for 
a valid purpose applicable only to notices under 8(d)(1), 
and that had Congress intended to outlaw a strike after 
an untimely 8(d)(3) notice, it could easily have used 
language to attain its purpose. Congress demonstrated 
it knew how to achieve this object. 


The Board’s error is emphasized by reference to addi- 
tional statutory restrictions in the last portion of 8(d) 
relative to loss of employee status by employees who en- 
gage in a strike within the 60-day period specified in the 
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the subsection. This provision is plainly related and lim- 
ited to a violation of 8(d)(1) and (4). Ezpressio unius est 
exclusio alterius. Its inapplicability to 8(d)(3) conelu- 
sively demonstrates that employees who strike after an un- 
timely 8(d)(3) notice are not subject to its punitive meas- 
ures. It must be assumed that since the Board has applied 
the provisions of section 8(d)(4) to the union’s filing un- 
timely 8(d)(3) notices, employees who strike following 
such untimely notice will similarly be subjected to loss of 
employee status for the purposes of sections 8, 9, and 10. 
This result must follow as a logical corollary to the Board’s 
holding in the instant case. Such drastic results are 
achieved without statutory warrant.‘ 


The loss of status may very well follow an unlawful 
strike independently of 8(d)(4). The Supreme Court in 
construing that subsection stated: 


Petitioners contend that, unless the loss-of-status 
clause is applicable to unfair labor practice strikes, 
as well as to economic strikes, it adds nothing to the 
existing law relating to loss of status. Assuming that 
to be so, the clause is justifiable as a clarification 
of the law and as a warning to employees against en- 
gaging in economic strikes during the statutory 
waiting period. Moreover, in the face of the af- 
firmative emphasis that is placed by the Act upon 
freedom of concerted action and freedom of choice 
of representatives, any limitation on the employees’ 
right to strike against violations of Secs. 7 and 8(a), 
protecting those freedoms, must be more explicit and 


4 Section 7 of the Act protects concerted activity in the form of a strike, 
and section 13 embodies a congressional mandate that nothing in the Act 
shall be construed so as to interfere, impede, limit, or diminish the right to 
strike. The congressional purpose to accord protection to the right to strike 
is plain and unless some legal principle demonstrably requires the derogation 
of the right, a construction of non-compliance with section 8(d)(3) render- 
ing a strike unlawful is not permissible. It is well to note that there is 
nothing in the Act which requires compliance with section 8(d)(3) ‘‘as a 
condition precedent to going on strike.’’ The result achieved by the Board 
is obtained by construction of the Act which neither 8(d) nor its underlying 
legislative history warrants. 





21 


clear than it is here in order to restrict them at the 
very time they may be most needed. (Mastro Plastics 
Corp. v. NLRB, 350 US 270.) 


Since in the context of 8(d), Congress limited this con- 
sequence to a violation of 8(d)(1) only, it must therefore 
be plain as a matter of sound statutory construction that 
the ‘‘loss-of-status’’ provision has no applicability to 8(d) 
(3). Manifestly, therefore, Congress had no thought of 
making any strike incident to 8(d)(3) an unfair labor 
practice. 


VL. LEGISLATIVE HISTORY MANIFESTS A CLEAR INTENT THAT 
60-DAY REQUIREMENT OF SEC. 8(d)(4) MARES OUTER 
LIMIT OF WAITING PERIOD BEFORE STRIKING 

The basic theme of 8(d) is to require parties in a proper 
case to bargain collectively concerning modification or ter- 
mination of a contract instead of resorting to economic 
action of strike or lockout. Congressional purpose is 
achieved by providing for a ‘‘cooling off’? period dur- 
ing which economic action is forbidden. The legislative 
design is made manifest by expressions in the Senate prior 
to the adoption of 8(d). The legislative discussion is de- 
voted almost entirely to the 60-day cooling off period in 
section 8(d)(1). This aroused considerable controversy 
because of the limitation on the right to strike during the 
cooling off period. The Senate Minority Report was es- 
pecially critical of section 8(d) because of this aspect. 


C. Liurration on THE RicHt To Strrike 


This section also provides that the duty to bargain 
collectively includes, where there is a collective-bar- 
gaining contract in effect, the duty to refrain from 
terminating or modifying such contract without ful- 
filling the following requirements: (1) serving a 60- 
day written notice upon the other party of the pro- 
posed termination or modification; (2) offering to meet 
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with the other party concerning the dispute; (3) noti- 
fying the Service of the existence of a dispute within 
30 days of the giving of notice; and (4) observing all 
terms and conditions of the contract for the 60-day 
period of the notice or until the expiration date of 
the contract, whichever occurs later. A union or an 
employer failing to observe each of the foregoing steps 
could be found by the National Labor Relations Board 
to have been guilty of an unfair labor practice (Secs. 
8(a)(5) and 8(b)(3)). In addition, however, an em- 
ployee engaging in a strike during the 60-day period 
would lose his status as an employee under sections 
8, 9, and 10 of the National Labor Relations Act un- 
less and until reemployed by the employer. 


Under the provisions of section 8 both unions and 
employers are required to bargain collectively. A vio- 
lation of this requirement is made an unfair labor prac- 
tice, subject to a cease-and-desist order from the 
Board. Clearly a strike or lock-out during the 60- 
day period would constitute an unfair labor prac- 
tice. We can see no reasonable grounds for dis- 
criminating against the employees by providing an 
additional penalty which will cause them to lose 
their status as employees under the National Labor 
Relations Act. An order to the employer to cease and 
desist issued months after the violation cannot be com- 
pared in severity with the loss to the employee of his 
job. We feel that the treatment of employees as 
against employers, as provided in this section, is strik- 
ingly disparate. 


Moreover, the section is silent as to the Board’s au- 
thority to accommodate conflicting issues such as prov- 
ocation on the part of the employer. Under this sec- 
tion an employer desirous of ridding himself either of 
the employees or their representative can engage in 
the most provocative conduct without fear of redress 
except by way of a lengthy hearing before the Board 
and a subsequent admonition to thereafter ‘“‘cease 
and desist’? from such practices. In striking con- 
trast to the relatively delicate treatment provided 
for such action by an employer, employees unwill- 
ing idly to countenance abuse, who resort to self- 
help under the circumstances, are removed from 
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the protection of the statute and lose ‘‘employee’”’ 
status. An employer is at liberty under such circum- 
stances freely to replace any employee bold enough 
to insist upon justice. The provision denies to the 
Board the exercise of any discretion to accommodate 
the equitable doctrine of ‘‘clean hands.’’ The provi- 
sions of the section are conclusive—the employee is 
subject to summary dismissal irrespective of the em- 
ployer’s conduct. 


Since not every collective-bargaining contract con- 
tains a no-strike clause, the effect of the proposal is 
to incorporate such provisions by legislative fiat. Al- 
though we believe that such provisions are eminently 
desirable, it is our further belief that such agreements 
should be reached voluntarily in friendly, valid col- 
lective bargaining. The sanction would then be that 
employees striking in violation of such an agreement 
would lose their right to reinstatement, as presently 
provided by both Board and court decision. 


An equitable balance as between employees and em- 
ployers for violation of contractual provisions during 
this period would require that the employer be denied 
his right to continue in business. No such result is 
desired, and in fairness we believe the employee should 
not be denied his employee status. (Sen. Minority Rep. 
No. 105, Pt. 2, p. 21, on S. 1126, 80th Cong., 1st Sess.) 
[Emphasis supplied.] 


That report further stated (page 41) respecting this 
subject: 


We agree with the excellent protection of the right 
of free speech accorded by section 8(c), and, except for 
the qualifications that we have noted with respect to 
the cooling-off provisions, with the definition of col- 
lective bargaining contained in section 8(d). 


Throughout the minority report and the controversy in 
Congress over S(d), no reference was made at any time 
to 8(d)(3) as imposing a limitation on strikes, and there- 
fore no particular objection was voiced to the inclusion of 
this provision in the law. If there were any intention to 
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outlaw strikes because of an untimely 8(d) (3) notice, surely 
the reports and the debates in Congress, which revolved 
around 8(d), would have reflected it, particularly because 
of the great concern which was evinced relative to quali- 
fication and impairment of strikes in other provisions of 
the law. 


Senator Taft sought to make it clear that the 60 days 
presented the outer limits of the cooling off period: 


We have provided in the revision of the collective- 
bargaining procedure, im connection with the media- 
tion process, that before the end of the contract, 
whether it contains such a provision or not, either 
party who wishes to open the contract may give 
60 days’ notice wm order to afford time for free 
collective bargaining, and then for the intervention 
of the Mediation Service. If such notice is given, 
the bill provides for no waiting period except dur- 
ing the life of the contract itself. Jf, however, 
either party neglects to give such notice and waits, let 
us say, until 30 days before the end of the contract to 
give notice, then there is a waiting period provided 
during which the strike is an unlawful labor practice 
for 60 days from that time, or to the end of the con- 
tract and 30 days beyond that time. In that case there 
is a so-called waiting period during which a strike is 
illegal, but it is only brought about by the failure of 
the union itself to give the notice which the bill re- 
quires shall be given. So it seems to me to be no 
real limitation of the rights of labor unions. [93 
Cong. Rec. 3955. Emphasis supplied.] 


The recurring theme in the cited legislative history is 
that where the 60-day notice is given, the duration of the 
notice is the waiting or ‘‘cooling off’? period during which 
resort to strike or lockout is forbidden. If it were other- 
wise, certainly the minority report which was highly critical 
of the 60-day cooling period, would have recognized it. 


The minority statement objecting to outlawry of strikes 
involving 8(b) (4) conduct, is significant in appraising the 
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relationship between noncompliance with 8(d)(1) which 
has the effect of impairing a strike, and 8(d)(3) which we 
urge is limited to the proscribed unfair labor practice. 


If the activities of labor organizations dealt with in 
section 8(b)(4) were more precisely defined and 
were limited to those which are generally recog- 
nized as clearly unjustified, and tf the procedure 
for dealing with these activities were limited to 
describing them as unfair labor practices, which, after 
investigation and after opportunity for hearing, could 
be prohibited as such by the National Labor Relations 
Board, we would have no objection to the proposed 
legislation. On both counts, however, the bill which 
has been reported by the majority of the committee 
goes beyond what we believe to be necessary for 
sound labor legislation. [Emphasis supplied.] 


While failure to comply with $(d) (3) is a refusal to bar- 
gain pursuant to section S(b)(3) as found by the trial ex- 
aminer in J. C. Penney, it imposes no limitation on strikes 
but is an ancillary feature of the 60-day notice which 
measures the ‘‘cooling off period.”’ 


The provision for notice to conciliation services ap- 
pears to be an ancillary feature of the longer notice 
period of 60 days which measures the ‘‘cooling off’’ 
period designed to bring about collective bargaining 
between the parties. What the General Counsel is urg- 
ing, in effect, is that the limited ‘‘cooling off’ period 
established by section 8(d) loses its limiting features 
where there is a failure to comply with section S(d) (3). 
I can find no such intention in the Act. In short, the 
criterion for determining the legality of a strike for 
termination or modification of a contract, where a 
60-day notice has been given, is to be found in 
section S8(d)(4) which prescribes the ‘‘cooling-off’’ 
period before such a strike may be called. (Cali- 
fornia Association of Employers for and in behalf 
of J. C. Penney Co., case No. 20-CB-265.) 


Nowhere in the legislative history is there any congres- 
sional indication of what sanctions ought to be im- 
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posed upon a party failing to give a timely 8(d)(3) 
notice. The absence of any discussion of this issue, par- 
ticularly in view of the clear language of Secs. 8(d) (4) 
and 13, is a factor which must be considered in determining 
the correctness of the Board’s position. 


VII. 8(d)(3) MERELY REQUIRES NOTICE TO CONCILIATION 
SERVICES BUT DOES NOT MAKE CONCILIATION OR MEDIA- 
TION MANDATORY 

The emphasis in the law is on voluntary collective bar- 
gaining between the parties. To achieve this result the 
parties are required to maintain the status quo for at 
least 60 days during which the bargaining process may 
proceed. Notice to the conciliation services is to pro- 
vide an opportunity for either the Federal or state 
service to intervene if it so desires. The intervention, 
however, by the Federal Mediation and Conciliation 

Service is not mandatory but optional with the Serv- 

ice whenever the dispute threatens to cause a substan- 

tial interruption of commerce. 


Section 203 of the Act states in part: 


The Service may proffer its service in any labor dis- 
pute in any industry affecting commerce, either upon 
its own motion or upon the request of one or more 
of the parties to the dispute, whenever in tts judg- 
ment such dispute threatens to cause a substantial 
interruption of commerce. The Director and _ the 
Service are directed to avoid attempting to mediate 
disputes which would have only a minor effect on 
interstate commerce if State or other conciliation 
services are available to the parties. [Emphasis 
supplied.] 


Section 203(c) specifically provides: 


Failure or refusal of either party to agree to any 
procedure suggested by the Director shall not be 
deemed a violation of any duty or obligation im- 
posed by this Act. 
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Beyond all this, it is plain that no actual dispute or im- 
passe was reached by the parties within the first 30 days 
following delivery of the 60-day notice. Actually, col- 
lective bargaining between the parties commenced on Feb- 
ruary 27, 1957, well after the expiration of the 30-day 
period. The contract expired March 15, 1957. On March 
19th, a notice of dispute was sent to the mediation services. 
The strike did not occur until March 29. Throughout that 
period there is no evidence that the conciliation services 
offered to intervene or would have intervened upon timely 
notice.® 


Notice to the Conciliation Service is, as found by the 
trial examiner in J. C. Penney, an ancillary step as part of 
the bargaining process. No quarrel is had with the desir- 
ability of providing the Conciliation Service an oppor- 
tunity to intervene prior to a strike. But is such omission, 
standing alone, of such a severe character as to taint with 
illegality a subsequent strike? Congress did not attach such 
significance to the conciliation and mediation processes; 
otherwise actual mediation and conciliation and not merely 
notice to the conciliation services with an opportunity to 
intervene would be mandatory. If Congress had adopted 
such a viewpoint of collective bargaining, it could have been 
expected to prohibit a strike in specific language during the 
compulsory mediation period in much the same manner as 
it provided for maintaining the terms of a collective bar- 
gaining contract during the 60-day waiting period. It also 
would have required making conciliation and mediation 
and the intervention of the services mandatory. This 
definition of collective bargaining is alien to the stat- 
ute yet such an approach to collective bargaining is re- 
quired to support the Board’s view. 


5 The notice required under section 8(d)(3) is in the nature of a technical 
requirement to give the Service an opportunity to intervene if it so desires 
and to seek to break an impasse where one exists. In this case, as is 
generally true, there was no impasse within the first 30 days, 
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VIII. COURT OPINIONS CONSTRUING ASPECTS OF 8(d)(1) and 
(4) SUPPORT PETITIONER’S ARGUMENT 

Section 8(d)(1) has received definitive judicial review. 
In Mastro Plastics Corp. vs. NLRB, 350 U.S. 270 the Su- 
preme Court held that that section does not deprive indi- 
viduals of their status as employees if within a 60-day 
waiting period prescribed by 8(d)(4), they engage in 
a strike solely against unfair labor practices of their em- 
ployer. 


In NLRB v. Lion Ou Co., supra, the Supreme Court 
held that the notice and waiting requirements of section 
8(d)(4) are satisfied and not violated where collective 
‘bargaining contract provides for negotiation and adoption 
of modification at an intermediate date during its term. 
Therefore a strike in support is lawful after the date 
on which such modifications may become effective but prior 
to the terminal date of the contract. The Court there 


stated, 


A reading of the committee reports and the floor de- 


bates alone could well lead to the conclusion that both 
the sponsors and the opponents of the bill saw in 
8(d)(4) no more than a means for preventing 
‘‘quickie’”’ strikes by requiring a ‘‘cooling off’’ period 
which would not in any circumstances exceed 60 days.” 
[Emphasis added.] 


12 The minority members of the Senate Committee which reported out 
the bill containing Sec. 8(d) did say that the effect of it was to incor- 
porate no-strike clauses into labor contracts ‘‘by legislative fiat.’? The 
context, however, makes it tolerably clear that they were referring to a 
ban on strikes during the 60-day notice period. S. Rep. No. 105, pt. 2, 
80th Cong., lst Sess. 22. 


This court in Local 9735, United Mine Workers v. NLRB, 
No. 14030, January 20, 1958 (Westmoreland Coal Co.), 
has held that the procedural requirements of section 8(d) 
do not apply where the union’s strike was not directed 
at modification of a collective bargaining contract but to 
obtain an objective which the contract has not settled. 
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While none of these cases involves a direct construction 
of 8(d)(3), implicit in the holding is that the cooling off 
period is limited to 60 days pursuant to requirements of 
8(d)(4) and that the legality of the strike must be tested 
by the language of section 8(d)(4) which quite plainly 
has no application whatsoever to the requirements of 
8(d) (3). 


IX. VARYING INTERPRETATIONS OF 8(d)(3) COMPOUND 
CONFUSION 

Attempts to interpret section 8(d)(3) notice require- 
ment have led to various answers compounding confusion 
and mischief. In view of the strict language of section 13 
and the expressed provisions of section 8(d)(1) and (4) 
with regard to strikes, each of these attempts to construe 
the effect of a strike after an untimely 8(d)(3) notice 
amounts to efforts to amend the statute. 


A. Dahlem Case 


Operating Engineers Union v. Dahlem Construction Co., 
193 Fed. 2d 470, contains a discussion of section 8(d) (3). 
This case involved a strike alleged to be a breach of con- 
tract and arose under section 301 of the Act. The court 
held that even if a union complied with the cooling period 
notice requirements of section 8(d), that compliance would 
not be applicable to a statutory action for damages to 
establish a breach of contract. In that case the 60-day 
notice under 8(d)(1) was given; however, notice under 
8(d)(3) was not sent until 61 days later—31 past the 
statutory deadline. More than three months elapsed after 
the tardy 8(d)(3) notice was given before a strike began. 
The court held that the failure to send a timely 8(d) (3) 
notice tainted the strike with illegality. The opinion did 
not consider or discuss the impact of section 13 or the 
legislative history involved and otherwise presented no 
rationale for its holding. Applying the Sixth Circuit 
decision to its logical conclusion, it would forever prohibit 
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a strike by a union which had neglected to send an 
8(d)(3) notice on time no matter what the reason. Since 
the time for the 30-day notice had expired and could not 
be retraced, a recalcitrant employer could dictate his own 
terms thereafter. Such a result is not only palpably il- 
logical but would be an unconstitutional deprivation of the 
rights of employees to take concerted action. Certainly 
there is not the slightest indication that Congress ever 
intended such a result as this nor is there any warrant 
in the statute for it. 


B. Mine Workers Case 


Following its recent decision in United Mine Workers, 
118 NLRB No. 28, finding a strike illegal after an 8(d) (3) 
notice, the Board sought an injunction under section 10(j) 
of the Act in the U.S. District Court for the Northern 
District of Illinois. The injunction was issued, Schneid v. 
District 50, United Mine Workers, 40 LRRM 2529 (not 
officially reported), by a district judge upon a report by a 


master-in-chancery. The master followed the Board prec- 
edent and indicated the failure to send timely 8(d) (3) 
notice could be cured by sending a new 60-day notice under 
8(d)(1), complying with the 8(d) (3) notice and then wait- 
ing another 30 days before striking. But is it not true that 
once 8(d)(1) has been complied with there is no require- 
ment for a second 60-day waiting period nor is the first 
waiting period in any respect nullified by the failure to 
comply with section 8(d)(3)? This is pure legislative 
legerdemain indulged in by the master. Of course the 
Board does not so hold. 


The General Counsel in his argument before the examiner 
assumed the position in this case that the only violation of 
the statute was the failure to wait a full 30 days after the 
8(d)(3) notice was sent, before striking. If we interpret 
this correctly, a tardy 8(d)(3) notice would not itself be a 
violation of the statute and any strike thereafter would not 
be a violation as long as 30 days were spent in waiting, 
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regardless of the untimeliness of the 8(d)(3) notice. This 
also is a novel interpretation and amounts to rewriting 
the statutory language. The General Counsel would re- 
move the timeliness of the 30-day notice as a mandatory 
requirement and would convert it into a 30-day waiting 
period as a condition precedent to any strike. There is 
absolutely no support for this view in the law or its 
legislative history. It is apparently an effort to over- 
come the dilemma of the harsh consequences which the 
Board’s interpretation imposes incident to the outlawry 
of the strike. This solution is not within the statutory 
orbit. 


These varying and confusing attempts to justify the out- 
lawing of a strike leads us once more back to the statute 
as it stands. There ought to be little quarrel in following 
the statutory mandate. Parties must send a 60-day notice, 
must meet in good faith, must notify the Mediation Service 
within 30 days of the 60-day notice, and must refrain from 
a strike for the entire 60-day period. Once that period is 
ended, the parties are free to take economic action. Any 
employee who engages in a strike during the 60-day period 
loses his status as an employee, again implying that once 
the period has ended an employee may not be penalized 
for striking. A party failing to send a timely 30-day 
notice has violated 8(b)(3) of the Act and has refused to 
bargain. The Board may act upon such violation as it 
does upon any other unfair labor practice, by ordering the 
faulting party to cease and desist, and to take appropriate 
affirmative action related to the nature of the violation. 


The Board here has established no causal relationship 
between the failure to send the 30-day notice and the 
strike. The strike occurred March 29th, more than two 
months after the 30-day notice was due. Surely the remedy 
must be related to the transgression and not be in deroga- 
tion of other rights contained in the law (NLRB vs. Dis- 
trict 50, United Mine Workers of America, 78 Supreme 
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Court 386; Feb. 3, 1958). The Board, however, does not 
seek to justify the outlawry of the strike as a suitable or 
appropriate remedy, but bases its holding on a construc- 
tion of the provisions of the statute. 


CONCLUSION 


This case presents a determination on the part of the 
Board to rewrite the statute to provide a new ground for 
outlawing strikes—an untimely 30-day notice. The strikes 
here were peaceful, seeking to obtain a satisfactory suc- 
cessor contract, certainly a lawful object, and subsequent 
to the expiration of the contract and the 60-day statutory 
waiting period. The sole offense is an untimely 8(d) (3) 
notice. Congress in writing the law was careful to provide 
that unfair labor practices of unions do not necessarily 
stigmatize subsequent or accompanying strikes, unless spe- 
cifically so characterized in the Act. It was careful not to 
attach the same consequences for a violation of 8(d) (3) 
as appertained to 8(d)(1). It clearly expressed that dis- 


tinction in 8(d)(4). In section 13 Congress in the strong- 
est language enacted positive assurance that except as 
specifically previded the Act could not be construed to 
diminish in any way the right to strike. None of these 
strong bulwarks, including section 7, presented an obstacle 
to the Board. It determined in what amounts to an admin- 
istrative fiat that an untimely 30-day notice was sufficient 


6 An analogous situation is found where unions fail to file non-communist 
and financia] data pursuant to 9(f), (g), and (h) of the Act. Employers 
sought to utilize this as a basis for refusal to bargain and in instances courts 
have outlawed strikes of noncomplying unions, (Arkansas Oak Flooring v. 
United Mine Workers, 227 La. 1109, 81 Southern 2d 413) The U. S. Supreme 
Court in United Mine Workers v. Arkansas Oak Flooring Co., 351 U.S. 62, 
held that subsections (f), (g), and (h) of Sec. 9 merely describe advantages 
that may be gained by compliance with their conditions, The very specificity 
of the advantages to be gained and the express provision for the loss of 
these advantages imply that no consequences other than those so listed shall 
result from noncompliance. See also NLEB v. District 50, UMW (Bowman 
Transportation Co.), supra, where the court found that the Labor Board 
went too far in virtually disestablishing a noncomplying union, 
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to taint the strike with illegality. This result, it is sub- 
mitted, cannot be squared with the statute, legislative his- 
tory, or the effectuation of the policies of the Act. On the 
contrary, we submit that the Board’s overly ambitious 
stretching of 8(d)(3) has mutilated the statute in an im- 
portant respect and unless set aside by this court, the 
Board’s decision will be productive of litigation, confusion, 
and strife. 


For the reasons set forth above, it is respectfully sug- 
gested that the decision and order of the Board in so far 
as it holds that the strike in the instant case is an unfair 
labor practice or otherwise impairs the right to strike, for 
failure to comply with section 8(d)(3) be set aside and that 
its petition for enforcement in this respect be denied. 


S. G. Lirpman 
1741 DeSales Street, N.W. 
Washington 6, D. C. 
Counsel for Petitioner 
October 6, 1958 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of respondent, the question pre- 
sented is whether petitioner has violated Section 8 (b) 
(3) of the Act by causing a strike more than 60 days 
after the giving of notice of termination pursuant to 
Section 8 (d) (1) of the Act, but less than 30 days 
after giving the notice of the dispute to the appropri- 
ate Federal and State agency as prescribed in Section 


8 (d) (3) of the Act. 
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BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTEESTATEMENT OF THE CASE 


The facts are not in dispute and are as stated by 
petitioner at pp. 3 and 4 of its brief. 


SUMMARY OF ARGUMENT x 


In Section 8 (d) Congress sought to implement 
the basic policy of the Act of encouraging the peace- 
ful resolution of disputes between labor and. manage- 
ment through the process of collective bargaining. 
By requiring in Section 8 (d) (1) that any party to 
a collective bargaining contract desiring to modify 
or terminate the contract give notice of such inten- 
tion to the other party to the contract 60 days prior 


(1) 
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to the expiration thereof, Congress sought to ensure 
that the processes of collective bargaining would be 
utilized the utmost before the parties would re- 
sOrEtw-StrikeSOF lockouts to resolve their dispute. 
Section 8 (d) (3) has a similar function. This See- 
tion requires that notice of any dispute over the 
terms of a successor contract be given to the Federal 
Mediation and Conciliation Service and the appropri- 
ate state mediation agency within 30 days of the 
giving of the 60-day notice specified in Section 8 (d) 
(1). This requirement enables these agencies to in- 
tervene in the final stages of the negotiations in an 
effort to assist the parties in ironing out their dif- 
ferences as to contract terms. 

The effectuation of the legislative purpose requires 
that unions not only refrain from striking in the 
60-day period following the giving of notice under 
Section 8 (d) (1), but [also in the 30-day period 
after the giving of notice of the dispute to the_ap- 
propriate mediation agency. It is an essential part 
of the statutory scheme that the mediation agencies 


have a 30-day period in advance of an ike or 


lockout In which to make available their services. 
Petitioner's argument in effect relegates the media- 
tion agencies to a minor role in the bringing about 
of the peaceful solution of contract disputes, con- 
trary to the intention of the framers of the Act. 
The Board’s conclusion that Section 8 (d) (4) bars 
strikes during the 30-day period following the giving 
of Section 8 (d) (3) notices has received judicial 
approval, and is in accordance with the views of the 
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oint Committee on Labor Managem “io 
established by Section 401 of the Labor Management 
elations Act, I947, as well. Nowhere in the Com- 
mittee Reports or in the debates preceding the enact- 
ment of the Labor Management Relations Act, 1947, . 
did Congress address itself to the question whether 
strikes were to be banned for thirty days after the 
giving of notice to the mediation agencies, regardless 
of when such notice was given. Hence, this legisla- 
ive history is of little or no value in resolving the 
precise question with which we are here concerned. 
Board properly rejected petitioner’s contention 
that Section 8 (d) (4) on its face prohibits strikes 
only during the 60-day period after the giving of the 
8 (d) (1) notice, regardless of when notice to the 
mediation agencies was given. In view of the struc- 
ture of Section 8 (d) as a whole, it is not necessary 
to read Section 8 (d) (4) in this manner. Since thé 
ay period following the giving of notice to the 
mediation agencies, under the scheme of the statute, 
falls wholly within the 60-day period of the notice of 
modification or termination required by Section 8 (d) 
(1), the prohibition against strikes in this 60-day 
period automatically covers strikes in the 30-day 
period after giving timely notice to the mediation 
agencies under Section 8 (d) (3). Hence it was un- 
ecessary for Section 8 (d) (4) to contain any spe- 
ific prohibition against strikes in this latter 30-day 
riod. _ 
The Board’s construction of Section 8 (d) is not 
in conflict with Sections 7 and 13 of the Act protect- 
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ing the right to strike. Reading Section 8 (d) (4) 
in light of Sections 7 and 13 and the rest of the Act, 
and bearing in mind the purpose and policy of the 
Act as a whole, it is reasonable to conclude that Con- 
gress intended to make it unlawful for a union to en- 
ge in a strike for 30 days after giving notice to the 
mediation agencies pursuant to Section 8 (d) (8), 
regardless of when such notice was given. 


ARGUMENT 


The Board reasonably construed Section 8 (d) of the Act as 
barring strikes to modify or terminate a contract unless 
notice of the dispute is given to the appropriate Federal and 
State agency more than 30 days prior to the commencement 
of the strike 


A. Introduction; the issue defined 


At issue here is the meaning of Section 8 (d) of 
the Act. In its pertinent provisions, after defining 


generally the obligations of collective bargaining, this 

Section specifically provides: 
That where there is in effect a collective- 
bargaining contract covering employees in an 
industry affecting commerce, the duty to bar- 
gain collectively shall also mean that no party 
to such contract shall terminate or modify such 
contract, unless the party desiring such termi- 
nation or modification— 

(1) serves a written notice upon the other 
party to the contract of the proposed termina- 
tion or modification sixty days prior to the ex- 
piration date thereof, or in the event such con- 
tract contains no expiration date, sixty days 
prior to the time it is proposed to make such 
termination or modification; 
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(2) offers to meet and confer with the other 
party for the purpose of negotiating a new 
contract or a contract containing the proposed 
modifications ; 

(3) notifies the Federal Mediation and Con- 
ciliation Service within thirty days after such 
notice of the existence of a dispute, and simul- 
taneously therewith notifies any State or Ter- 
ritorial agency established to mediate and 
conciliate disputes within the State or Terri- 
tory where the dispute occurred, provided no 
agreement has been reached by that time; and 

(4) continues in full force and effect, with- 
out resorting to a strike or lockout, all the 
terms and conditions of the existing contract 
for a period of sixty days after such notice 
is given or until the expiration date of such 
contract, whichever occurs later: 

Petitioner concedes (Br. 11) that it violated Sec- 
tion 8 (b) (3) of the Act by failing to give timely 
30-day notice to the Federal Mediation and Concilia- 
tion Service and the Illinois Department of Labor, 
as required by Section 8 (d) (3). However, not- 
withstanding this fact and the further fact that it 
engaged in a strike and picketing only ten days after 
its 8 (d) (3) notice in the case of Carroll House and 
J. J. Newberry Co., and only 18 days after its notice 
in the case of W. T. Grant, J. C. Penney, and S. S. 
Kresge, petitioner contends that these strikes were 
nonetheless lawful, and that the Board erred in or- 
dering it to cease and desist engaging in these strikes 
without having complied with the requirements of 
Section 8 (d) of the Act. Thus, the sole issue here 
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is whether the Board properly concluded that a 
strike, engaged in less than 30 days after the giving 
of tardy notice to the appropriate mediation agen- 
cies, is unlawful and a violation of Section 8 (b) (3) 
of the Act. 


B. Petitioner’s interpretation of Section 8 (d) is in conflict with its purpose 


One of the basic purposes of the Act is the avoid- 
ance, so far as possible, of industrial strife by the 
promotion of the settlement of labor disputes through 
the collective bargaining process. In Section 1 of the 
Act, Congress declared it ‘‘to be the policy of the 
United States to eliminate the causes of certain sub- 
stantial obstructions to the free flow of commerce and 
to mitigate and eliminate these obstructions when 
they have occurred by encouraging the practice and 
procedure of collective bargaining * * *.” It can- 
not be doubted that by Section 8 (d) of the Act 
Congress sought to implement that policy by bring- 
ing “‘about the termination and modification of col- 
lective-bargaining agreements without interrupting 
the flow of commerce or the production of goods * * *.” 
Mastro Plastics Corp. v. N. L. R. B., 350 U. S. 270, 284. 
It is with this purpose in mind that the provisions of 
Section 8 (d) must be read. 

By the express terms of Section 8 (d), Congress 
has provided a standard of conduct which a party to 
a collective bargaining contract, be it employer or 
union, wishing to terminate or modify that contract 
must adhere. That party must first serve a notice 
‘“‘sixty days prior to the expiration date thereof’’; 
secondly, offer to meet and confer; thirdly, notify the 
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Federal and State Mediation and conciliation services 
within thirty days of the service of the 60-day notice, 
if “no agreement has been reached by that time’’; 
and finally, continue ‘‘in full force and effect, with- 
out resorting to strike or lockout, all the terms and 
conditions of the existing contract for a period of 
sixty days after such notice is given or until the ex- 
piration date of such contract, whichever occurs 
later.”” Reading these requirements in the light of 
the objective sought, it is reasonable to conclude that 
Congress intended to de rtv et 
rig resort to economic warfare, j 


eqHective bargaining, unless the sing—to 
pri y or erminate the contract had first substan- 


‘) 
Oe contends that Congress in Section 8 (d) 
(4) intended only to prohibit strikes during the so- 
called ‘60-day cooling off period’’ following the giv- 
ing of notice to the other party to the contract pur- 
suant to Section 8 (d) (1), and did not intend, when 
a party was late in giving notice to the mediation 
agencies, as provided in Section § (d) (3), to forbid 
strikes in any event for thirty days after the giving 
of such notice. In other words, in petitioner’s view, 
only to the extent that the period following the giv- 
ing of the 8 (d) (3) notice falls within the 60-day 
period of the 8 (d) (1) notice, is a union barred 
from striking. Consistent with this view, petitioner 
further urges that the Board’s only remedy for a vio- 
lation of Section 8 (d) (3) is an order to cease and 
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desist from being late in giving notice to the media- 
tion agencies. We believe that petitioner’s position 
is not well taken for the following reasons. 
Petitioner’s principal point, that Section 8 (d) (4) 
prohibits strikes only during the 60 days following 
the giving of a Section 8 (d) (1) notice,assumes that 


Congress intended to give the mediation agencies but 
ainor Tole ia the musintensuee of inducteial peace 
acing contract renevotiations Ths Boar Tejetted 
this view in Retail Clerks, etc., Local No. 1179, AFL 
(J. C. Penney), 109 NLRB 754, stating as follows: 


We find no warrant for a holding that the 
notice to the Mediation Service is a mere sub- 
ordinate or “‘ancillary’’ aspect of the statute. 
There is nothing to indicate that Congress re- 
garded this mandatory requirement as _ less 
significant than any other of the mandatory 
provisions of Section 8 (d), and it would, in 
our opinion, be presumptuous of an administra- 
tive agency to accord more or less significance 
to particular statutory requirements which, 
from all that appears on the face of the statute, 
Congress intended should be accorded equal 
dignity. It is not incumbent on us to determine 
which of the several parts of Section 8 (d) 
Congress deemed most essential to accomplish 
the legislative purpose. It is enough that each 
has been specifically set out as a part of a single 
congressional objective—which was, of course, 
to provide more peaceful and stable labor re- 
lations—and it is our responsibility to give full 
force and effect to the whole statutory scheme. 

As the legislative history bears out, the pur- 
pose of requiring notice to the Mediation Serv- 
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ice is to provide for governmental mediation 
in the event the notice of intention to change 
the contract served upon the other party should 
fail to produce a mutual settlement of the 
labor dispute within a 30-day period. In that 
event, it is assumed, and experience has shown, 
correctly, that participation by the Federal 
Mediation and Conciliation Service will en- 
hance the probability of a peaceful settlement 
of the dispute. This requirement that the 
parties to a labor dispute invite the assistance 
of a special service of the Federal Government 
is no doubt collateral to the negotiations by the 
principal parties. However, it is no less an 
integral part of the scheme evolved by Congress 
for achieving a higher degree of stability in 
collective bargaining. [109 NLRB at 758-759] 


The Board then concluded: 


Section 8 (d), by its plain language and in- 


tent, made it unlawful for the Respondent 
Union to strike in December 1952 without first 
serving notice of its dispute with the Company 
upon the Federal Mediation Service. [109 
NLRB at 759] 

In International Union of Operating Engineers v. 
Dahlem Construction Co., 193 F. 2d 470, 473, the 
Court of Appeals for the Sixth Circuit indicated its 
approval of the Board’s conclusion in this regard. 
See also Schneid v. District 50, UMW, 40 LRRM 
2529, 2531 (N. D. IL.) ; Hiliott v. Sheet Metal Work- 
ers, 42 LRRM 2100, 2103 (D. N. M.). 

The Board’s conclusion that Section 8 (d) (4) bars 
strikes during the 30-day period following the giving 
of Section 8 (d) (3) notices is in accordance with the 
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views of the Joint Committee on Labor Management 
Relations (the so-called ‘‘Watch-Dog Committee es- 
tablished by Section 401 of the Labor Management 
Relations Act). In its Report dated December 31, 
1948 (Sen. Rep. No. 986, Part 3, 80th Cong., 2d Sess.), 
the Committee discusses the settlement of disputes by 
the new Federal Mediation and Conciliation Service 
created by Section 201 of the Labor Management Re- 
lations Act, 1947, as follows (p. 15): 

The act emphasizes an equally important 
function of mediation and conciliation, which is 
prevention of disputes that, without such pre- 
ventive effort, would be apt to arise. Preven- 
tion of disputes has continued to be a major 
program of the new Service. The Service has 
been greatly assisted in this program by the 
a that under section 8 (d) 9), 6 a Darts de- 


before 
eg ee [Emphasis 


added. ] 
We think it implicit in the italicized portion above 
quoted that the Committee was of the view that, under 
Section 8 (d) (4), strikes were prohibited in the 30- 
day period following the giving of notice to the media- 
tion agencies equally as much as during the 60-day 
period following the sending of the 8 (d) (1) notice 
to the other party to the contract. The considered 
view of the Committee, which included both Senator 
Taft and Congressman Hartley, the principal spon- 
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sors of the legislation here involved, is entitled to 
weight.’ 

There is a further indication in the post-legislative 
history that Congress intended to prohibit strikes in 
the 30-day period following the sending of notices to 
the mediation agencies, as required by Section 8 (d) 
(3). In the 81st Congress, the Senate had under con- 
sideration a bill to repeal the Labor Management Re- 
lations Act, 1947 and to reenact the National Labor 
Relations Act (S. 249). A number of amendments 
were offered, including some by Senator Taft (then 
on the minority side of the Committee). In discus- 
sing the particular amendment which is pertinent 


here* Senator Taft stated to the Senate as follows 


(95 Cong. Ree. 5589) : 
—ae se 


If the committee bill is amended as suggested 
in the minority report, the following basic pro- 
visions of the Taft-Hartley law will be con- 
tinued in effect with modification in some cases 
as set out below: 

* * * * * 


17. The requirement for a 60 days’ notice of 
‘proposed termination or modification of eollec- 
tive-bargaining contracts so that strikes may 
not be called without notice to the employer 


*The Supreme Court on at least two occasions has found it 
helpful to refer to this post-legislative history. See United 
Mine Workers v. Arkansas Oak Flooring, 351 U. S. 62, 75, n. 
14; V. LZ. R. B. v. Lion Oil Co., 352 U. S. 282, 291. See also 
Herzog, et al. v. Parsons, 181 F, 2d 781, 788, 86 App. D. C. 198, 
certiorari denied, 340 U. S. 810. 

*For the text of the amendment in question see Minority 
Views Regarding the National Labor Relations Act. 1949, S. 
Rep. 99, Pt. 2, 8lst Cong., Ist Sess., p. 42. 
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Sek mediation service is retained. [Em- 
phasis supplied.) ———— 
C. Petitioner’s interpretation of Section § (d) (4) is not required by 2 
literal reading of Section 8 (d) as a whole 

As noted above, petitioner construes Section 8 (d) 
(4) as forbidding strikes only in the 60-day period 
after the giving of the 8 (d) (1) notice, regardless 
of whether the notices have been sent to the mediation 
agencies as required by Section 8 (d) (3). In view 
of the structure of Section 8 (d) as a whole, we do 
not believe that this construction is compelled by a lit- 
eral reading of Section 8 (d) (4). 

As stated above, Section 8 (d) (3) requires the giv- 
ing of notice to the appropriate mediation agencies 
within 30 days after the giving of the 60-day notice 
specified in Section 8 (d) (1). This gives the media- 
tion agencies 20 days, prior to the expiration OF the 
60-day notice of intention to modify or terminate, in 
which-to-aid the parties in reaching an agreement. 
Since, as petitioner recognizes (Br. 13, 16-17 ), the 
giving of this 30-day notice is mandatory upon the 
party seeking to modify or terminate a contract, it is 
reasonable to conclude that Congress, in framing Sec- 
tion 8 (d) (4), assumed that the 8 (d) (3) notice 
would have been given 30 days after the 8 (d) (1) 
notice, as the statute requires, and that the 30-day 
period for mediation efforts would therefore have ex- 
pired by the time the 60-day notice required under 
Section 8 (d) (1) had expired. In this view of the 
matter, it was unnecessary for Section 8 (d) (4) to 
contain any special reference to the consequences of 
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failing to give or being late in giving the required 
30-day notice. The specific prohibition of strikes, un- 
til the expiration of the 60-day period of the 8 (d) 
(1) notice, would automatically cover the 30-day pe- 
riod of the 8 (d) (3) notice. For this reason we do 
not believe that the fact that Section 8 (d) (4) does 
not make specific reference to the consequence of fail- 
ing to give timely 8 (d) (3) notice is of the signifi- 
cance which petitioner asserts. 

If we are correct in the foregoing analysis, then 
the legislative history upon which petitioner relies 
(Br. 21-25) affords no support to petitioner’s posi- 
tion. This history merely speaks in the terms of the 
statute, 1. e., repeatedly refers to the obligation to re- 
frain from strikes or lockouts for the 60-day period 
and, in our opinion, does nothing to clarify the mean- 
ing of Section 8 (d). As petitioner recognizes (Br. 
25-26), nowhere in the legislative history did Con- 
gress address itself to the specific question with which 
we are here concerned, namely, whether Congress in- 
tended to ban strikes for 30 days after giving of 
notice to the mediation agencies, regardless of when 
such notice was given. In these circumstances, par- 
ticularly, it is appropriate to give weight to the post- 
legislative history discussed at pp. 9-12, supra, which 
fully supports the Board’s conclusion that Congress 
intended to ban strikes during this 30-day period, no 
less than it did in the 60-day period following the 
sending of the 8 (d) (1) notice of intention to modify 
or terminate the contract. 
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D. The Board’s interpretation of Section 8 (d) does not conflict with 
Sections 7 and 13 of the Act 


Petitioner argues (Br. 13-15) that the Board’s 
construction of Section 8 (d) (3) is inconsistent with 
the letter and spirit of Sections 7 and 13 of the Act 
protecting the right to strike. Petitioner suggests 
further (Br. 9-10, 11, 17, 18) that the Board’s inter- 
pretation of Section 8 (d) places an “indefinite limi- 
tation” on a union’s right to strike after an untimely 
8 (d) (3) notice “‘resulting in a virtual forfeiture of 
its status as a bargaining agent.’’ 

Section 7, as petitioner points out (Br. 13) guar- 
antees employees the right to engage in concerted ac- 
tivities for their mutual aid and protection. Section 
13 provides that ‘‘Nothing in this Act except as spe- 
cifically provided for herein, shall be construed so as 
either to interfere with or impede or diminish in any 
way the right to strike.”” These sections of the Act, 
however, must be read in the light of the remaining 
provisions of the Act, including Section 8 (d). As 
the Supreme Court stated in Mastro Plastics Corp. 
v. N. L. RB. B., 350 U. S. 270, 285, quoting from 
United States v. Boisdore’s Heirs, 8 How. 113, 122: 
“* “In expounding a statute, we must not be guided by 
a single sentence or member of a sentence, but look 
to the provisions of the whole law, and to its object 
and policy.’ ” 

The Board, after considering Section 8 (d) in the 
light of Sections 7 and 13 and the rest of the Act, and 
mindful of the purpose and policy of the Act as a 


whole, concluded that Congress intended to make it 
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applicable, for a union to engage in a strike for 30 
Since, as we have shown, this conclusion 1s a reason- 
able one and consistent with the legislative intent, it 
may not validly be urged that Section 13 is deter- 
minative of the issue before the Court. 

Insofar as petitioner contends that Section 8 (d) 
does not “specifically provide” for any limitation on 
strikes following a failure to comply with Section 8 
(d) (3), and therefore, in view of Section 13, cannot 
be construed as limiting the right to strike, we believe 
that this contention is disposed of by this Court’s 
second decision in Truck Drivers Union 728 Vv. 
N. L. BR. B., 249 F. 2d 512, 101 App. D. C. 420, 
certiorari denied, 355 U. S. 958. The union in that 
case had urged that Section 13 precluded a finding of 
a violation of Section 8 (b) (4) (A)—the secondary 
boyeott provision—because its language did not ex- 
pressly cover the particular facts of the case. But as 
this Court concluded, ‘‘section 8 (b) (4) (A) is a 
specific provision and if it is violated Section 13 is 
of no help” 101 U. S. App. D. C. at 423, 249 F. 2d 
at 515. 

So here, the mere fact that Section 8 (d) (4) does 
not make specific reference to Section 8 (d) (3) is 
not decisive; it is enough that under a reasonable 
construction of Section 8 (d) as a whole it is evident 
that strikes within 30 days of giving notice to the 
mediation agencies were intended to be banned 
equally with strikes during the 60-day period after 
the giving of the notice required by Section 8 (d) 
(1). 
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With regard to petitioner’s assertion that the 
Board’s interpretation of Section 8 (d) drastically 
limits the right to strike, we think it apparent under 
the terms of the Board’s order that,_at-mmmst,- the 


Board’s order requires a union to begin i m- 
Ofanee GH Nectow STay ali-over gain which 
means Da « day nan onthe right to strike, 
assuming that this the Board’s order means 
in this case. In all of the cases thus far coming 
before the Board involving this question, the unions 
have gone out on strike in less than thirty days after 
the giving of notice to the mediation agencies.’ Since 
it was the strike within the proscribed period which 
the Board regarded as “the heart of [the] unlawful 
conduct” in these cases, (Retail Clerks, etc., 109 
NLRB at 759) the Board did not consider in detail 
what further steps, if any, in addition to ceasing en- 
gaging in a strike for an uninterrupted 30-day period 
after giving notice to the mediation agencies, should 
be taken by the respondents in- order to remedy the 
violations there found. Consequently, the Board’s 


*In the first case in which the Board had an opportunity 
to consider the meaning of Section 8 (d), Retail Clerks Inter- 
national Association, Local 1179 (J. C. Penney), 109 NLRB 
754, no notice to mediation agencies was given until after the 
strike had been in progress 60 days. In Local No. 156, United 
Packinghouse Workers (DuQuoin Packing Co.), 117 NLRB 
670, no notice was given to the state agency until after the 
strike was in effect. In United Mine Workers, District 50 

West Virginia Pulp & Paper Co.), 118 NLRB 220, it was 

ot until 42 days after the giving of the 60-day 8 (d) (1) 
notice that the Federal and State mediation agencies were 
notified of the existence of the dispute, and the strike began 
but 18 days later. 
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orders in these cases, aimed at the more serious 
violation of striking without waiting the required 30- 
day period, are not so framed as to give a precise 
answer to the question raised by petitioner as to the 
extent of the limitation on strikes created by the 
Board’s orders in these cases. But, in any event 
there is nothing either in this or im any of the other 
cases involving Section 8 (d) which warrants peti- 
tioner in asserting that the Board’s construction of 
Section 8 (d) results in a drastic curtailment of the 
right to strike. 
CONCLUSION 
For the foregoing reasons, it is respectfully sub- 
mitted that a decree should issue enforcing the 
Board’s order in full. 
JEROME D. FENTON, 
General Counsel, 
THomas J. McDrermort, 
Associate General Counsel, 
MarceL MAtLLet-PREvost, 
Assistant General Counsel, 
Ows LEY VOSE, 
Rosert J. WILSON, 
Attorneys, 
National Labor Relations Board. 
NOVEMBER 1958. 
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Intermediate Report and Recommended Order 
STATEMENT OF THE CasE 


This is a proceeding under Section 10 (b) of the National 
Labor Relations Act, as amended.* 


These cases were consolidated and pursuant to notice 
came on for hearing before the undersigned Trial Examiner 
at St. Louis, Missouri, on July 16, 1957. The hearing was 
closed on the following day. The General Counsel of the 
National Labor Relations Board and Local Union No. 219, 
Retail Clerks International Association, AFL-CIO (herein 
sometimes called the Union or Local 219) were represented 
by counsel. At the hearing, the amended consolidated 
complaint against the Respondent, issued June 26, 1957, by 
the General Counsel on behalf of the Board by the Regional 
Director for the Fourteenth Region, was again amended 
in certain respects and as amended its paragraphs I 
through XIII were admitted by the Union. The admissions 
of fact, and stipulations entered into at the hearing in 
substance show: 


Frinprxcs oF Facr 
I. Tas Unram Lasor Pracrices 


Carroll House of Belleville, Inc., J. J. Newberry Com- 
pany, W. T. Grant Company, J. C. Penney Company, and 
S. S. Kresge Company, the employers and charging parties 
in this matter,” have bargained collectively with the Union 
over a period of years in an association unit known as the 
Downtown Retail Merchants Association of Belleville, 


161 Stat. 136; 29 U. 8S. Code, Sec. 151 et seq., herein referred to as the Act. 


2 Charges were filed by Carroll House of Belleville, Inc., on April 2, 1957, 
Case No. 14-CB-450; by J. J. Newberry Company on April 3, 1957, Case No. 
14-CB-451; by W. T. Grant Company on April 9, 1957, Case No. 14-CB-453; 
by J. C. Penney Company on April 12, 1957, Case No. 14-CB-454; and S. 8S, 
iereage Company on June 4, 1957, Case No. 14-CB-461. These employers 
charged that Local 219 had refused to bargain collectively within the mean- 
ing of Section 8 (b), subsection (3) and Section 8 (d), subsection (3) of 
the Act. 
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Illinois. A collective bargaining agreement between the 
Association and the Union expired on March 15, 1957. 


On January 2, 1957, the Union had sent notices to each 
one of these employers that it desired to amend or 
terminate the contract. Subsequently, on February 7, 1957, 
the parties met for the purposes of collective bargaining 
and met at various times thereafter. On or about 
March 19, 1957, Local 219 mailed for the first time notices 
of dispute to the Federal Mediation and Conciliation 
Service and to the Illinois Department of Labor according 
to the requirements set forth in Section 8 (d) (3) of the 
Act. Thereafter, on March 29, the Union engaged in a 
strike and picketing at Carroll House and J. J. Newberry; 
on April 6, it engaged in a strike and picketing at the 
stores of W. T. Grant, J. C. Penney, and S. S. Kresge. 
On April 11, an agreement was reached between Local 219 
and these employers and the strikes and picketing then 
ceased. It therefore is shown that the Union sent the 
required 60-day notice several days prior to the reopening 
date of the contract and that more than two months later, 
considerably after the 30-day period prescribed by 
Section 8 (d) (3) of the Act, the first notices of dispute 
were sent to the Federal Mediation and Conciliation Service 
and to the appropriate State agency; and that within ten 
days thereafter, a strike and picketing were conducted by 
the Union at two of the stores involved and eight days later 
a strike and picketing were undertaken by the Union at 
three other stores. 


The complaint alleges that the Union, by failing to comply 
with the requirements of Section 8 (d) (3) was in violation 
of Section 8 (b) (3) and 8 (b) (1) (A) of the Act. 


The jurisdiction of the Board herein is established by 
agreement of the parties. Carroll House of Belleville, Inc., 
an Illinois corporation, is a wholly owned subsidiary of 
Interstate Stores, Inc., a Delaware corporation, which 
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maintains and operates eight department stores in the State 
of Illinois including the department store at Belleville, 
Illinois, the facility here involved, which is operated by 
Carroll House of Belleville, Inc. During the calendar year 
1956, Interstate Stores, Inc., purchased and shipped goods 
valued in excess of $1,000,000 directly into the State of 
Illinois from points outside the State of Illinois, and 
purchased goods valued in excess of $2,000,000 within the 
State of Illinois, which goods originated outside the State 
of Illinois. 


J. J. Newberry Company, a New Jersey corporation with 
its principal office located at 245 Fifth Avenue, New York 
16, New York, owns and operates variety stores in 46 States 
of the United States, including the variety store located 
at Belleville, Illinois, the facility here involved. During 
the calendar year 1956, a representative period, J. J. New- 
berry Company in the course and conduct of its operations 
purchased and shipped or caused to be shipped, goods 
valued in excess of $10,000,000 directly from points in one 
State to points in other States where its respective retail 
establishments are located. 


W. T. Grant Company is a Delaware corporation with 
its principal office located at 1441 Broadway, New York, 
New York, engaged in selling variety merchandise at retail; 
it operates stores in 44 States of the United States, includ- 
ing two stores located at Belleville, Illinois, the facility 
herein involved. During the calendar year 1956, a 
representative period, W. T. Grant Company in the course 
and conduct of its operations purchased and shipped or 
caused to be shipped, goods valued in excess of $10,000,000 
directly from points in one State to points in other States 
where its respective retail establishments are located. 


J. C. Penney Company, a Delaware corporation, with its 
principal office located at 330 West 34th Street, New York, 
New York, owns and operates department stores in 48 
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States of the United States, including a department store 
at Belleville, Illinois, a facility here involved. During the 
calendar year 1956, a representative period, J. C. Penney 
Company in the course and conduct of its operations pur- 
chased and shipped or caused to be shipped, goods valued 
in excess of $10,000,000 directly from points in one State 
to points in other States where its respective retail 
establishments are located. 


S. S. Kresge Company is a Michigan corporation with 
its principal office located at Detroit, Michigan; it owns 
and operates retail stores in 26 States and in the District 
of Columbia. During the calendar year 1956, a representa- 
tive period, S. S. Kresge Company in the course and 
conduct of its operations purchased and shipped or caused 
to be shipped, goods valued in excess of $10,000,000 directly 
from points in one State to points in other States where 
its respective retail establishments are located. 


On the basis of these facts, the Trial Examiner finds that 
each of these Companies is engaged in commerce within 
the meaning of the Act. 


It further is agreed between the parties that Local Union 
No. 219, Retail Clerks International Association, AFL-CIO, 
is a labor organization within the meaning of Section 2, 
subsection (5) of the Act. The Trial Examiner so finds. 


It is further stipulated that for many years, including 
negotiations in the year 1957, collective bargaining took 
place between representatives of the Downtown Retail 
Merchants Association of Bellevilie, Llinois, on behalf of 
its members and others who designated the Association as 
their bargaining unit; that the agreement reached between 
the Association and the Union became the master contract 
and individual duplicates were executed between individual 
employers and the Union upon proof that the proffered 
contract was a duplicate of the agreement reached between 
the Union and the Association, except that the 1957 
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contract agreed to by the Association and the Union had 
not yet at the time of hearing been signed off by all of the 
Belleville employers who usually sign such contracts, includ- 
ing J. C. Penney Co.; that a unit comprised of all employees 
of the employers of Belleville, Illinois, including the em- 
ployers who appear as charging parties herein who bargain 
collectively with the Union through the Downtown Retail 
Merchants Association of Belleville, Dlinois, excluding 
guards, watchmen, professional and supervisory employees, 
constitutes a unit appropriate for the purposes of col- 
lective bargaining within the meaning of Section 9, sub- 
section (b) of the Act. The 1956 agreement provided: 


Article 12—Term of Agreement 


This Agreement shall continue in effect from March 16, 
1956, through March 15, 1957, and shall automatically 
be renewed from year to year unless either party serves 
notice in writing to the other party sixty (60) days 
prior to the Anniversary date, of a desire of termina- 


tion of or changes in the Agreement. 


The foregoing facts, on which the parties hereto seem 
to be in full agreement, are now found by the Trial 
Examiner to constitute the essential facts in the case, and 
lead to a necessary consideration of the merits of the 
allegations of contraventions of the Act as set forth in the 
amended consolidated complaint. 


Conciupine Frxprnes 


The Respondent Union agrees that there can be little 
question that the Union, by failing to send a notice required 
by Section 8 (d) (3) to the Federal Mediation and 
Conciliation Service and to the appropriate State agency 
within the strict statutory period, failed to comply with 
that provision of the Act, and was accordingly in violation 
of Section 8 (b) (3) for refusal to bargain. The Union 
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disagrees, however, with the assertion of the General 
Counsel that the calling of strikes by the Union without 
sending the required 30-day notices was also a violation 
of Section 8 (b) (3). Thus, the question is raised as to 
whether the 30-day notice as required by Section 8 (d) (3) 
when not timely sent becomes a violation of Section 
8 (b) (3) of the Act. The Union urges that past Board 
decisions? are in error, principally because the Union 
contends that the Board considered the failure to send 
timely notice and subsequent strike action as a combined 
issue, when in reality, they should be considered as entirely 
separate matters. The Union contends that one is covered 
by the statute, the other is not; that one is a violation which 
the Union readily concedes, the other is not. 


The Union states the question this way: Did the Union 
violate the law a second time on March 29, 1957, when 
it began a strike against two employers, and again on 
April 6, 1957, when it struck three others? These strikes 
began after the expiration date of the collective agreement 
(March 15, 1957), and long after the 60-day period of 
Section 8 (d) (1) had expired. In answering this question 
as posed by it, the Union asserts that the statute makes 
no specific provision for outlawing a strike after an 
untimely Section 8 (d) (3) notice; that there is no warrant 
whatever for holding such a strike illegal when it occurs 
past the 60-day period, and that there is not only no 
warrant for holding such a strike illegal, but other pro- 
visions of the Act clearly indicate that such a drastic 
sanction as outlawing this kind of strike cannot be justified 
within the provisions of the Act. 


On this issue the General Counsel takes the position 
that he is not alleging that the Respondent violated Section 
8 (d) of the Act because the Union did not file the required 


3J. C, Penney Company (Retail Clerks Local No. 1179) 109 NLRB 754; 
DuQuoin Packing Co., 117 NLRB No. 105; United Mine Workers, 118 NLRB 
No. 28. 
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notice with the Mediation and Conciliation Service and 
the appropriate State agency within 30 days; but that 
because the Union went out on strike within 30 days after 
giving that notice, the Union violated the Act. The 
charging parties, as the Trial Examiner understands their 
position, say that this section of the Act was violated 
because the Union did not file the appropriate notices within 
30 days from the original 60-day notice.‘ 


While frankly conceding that the Union was in contra- 
vention of the Act through its refusal to bargain within 
the meaning of Section 8 (b) (3) of the Act, the Union 
asserts that strikes do not necessarily follow the untimely 
sending of notices and that in these instant cases the 
strikes conducted by the Union on March 29 and April 6, 


4In argument at the close of the hearing, counsel for the General Counsel 
made the following statement: 


Now, I admit that counsel is correct in saying that that position which 
I stated is the only interpretation, we are not going as far as he is. 
In other words, General Counsel is not applying the language of the 
statute as literally as he interprets it. I am not saying that is an 
incorrect position, The General Counsel takes the position that the 
spirit of the law has been violated by not permitting 30 days since 
the [services of the] Mediation Service [were] available or could be 
obtained. 


Counsel for J. C. Penney, in brief, refers to an administrative decision of 
the General Counsel wherein the General Counsel said in part: 


- «+ legislative history supports the conclusion that the statutory 
purpose was effectuated here . . . (by) ... granting time and 
opportunity for the Mediation Agency to function for at least 30 days. 
No. K-285, 37 LRRM 1436. 


Although in the case considered by the General Counsel the Union did not 
serve Section 8 (d) (3) notices on the governmental agencies until two 
months after the Union served its Section 8 (d) (1) notice, nevertheless the 
Union did not strike until two months after service of the 8 (d) (3) notice 
and after the expiration of the contract. Counsel for this employer states 
that the employer feels that the General Counsel used the statute less strictly 
than is required, but that it should be noted that the employer’s and General 
Counsel’s interpretations of Section 8 (d) are not necessarily inconsistent, 
Counsel correctly states: 


The Union did not give notice to the Mediation Agencies within 30 days 
after the giving of the 60-day notice . .. (and) it engaged in strike 
action before a 30-day period had expired from the time of the notice 
actually given to the Mediation Agencies, 


and argues that this certainly prevented the Mediation Agencies from 
offering their aid for an effectual period, and thus prevent industrial strife, 
as ig tho intent of the statute. 
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were not illegal strikes; conceding that here the Union had 
violated the Act when it failed to send its Section 8 (d) (3) 
notice 30 days after the sending of the required 60-day 
notification and that since the notice of termination was 
sent on January 2, the Section 8 (d) (3) notice was due 
no later than February 1, and that when that period went 
by without sending a notice, the Union violated the law 
‘irrespective of any subsequent conduct.’? The Union 
forcefully contends that the Act makes no specific provision 
for outlawing a strike after an untimely Section 8 (d) (3) 
notice; that there is no warrant whatever for holding such 
a strike illegal when it occurs past the 60-day period; that 
not only is there no warrant for holding such a strike 
illegal, but other provisions of the Act clearly indicate 
that such drastic sanction as outlawing this kind of strike 
cannot be justified within the terms of the Act. On behalf 
of the Union, it is said that with no statutory language 
whatever to support the stringent position it has assumed, 
the Board must necessarily fall back upon a construction 
of the Act to justify the result it reached in J. C. Penney 
and subsequent cases; it is said that quite obviously the 
8 (d) (3) notice is mandatory because it is in the law, 
but that what the remedy may be for failure to observe 
the strictness of the statute in another matter should be 
limited to the ‘‘statute of transgressions’’; and it 
strongly contends that a failure to comply with the man- 
datory requirements of an 8 (d) (3) notice is a matter 
separate and apart from a later strike ‘‘and when other 
provisions of the statute are construed, it ought to be 
readily recognized that to find a violation of the law in a 
strike after an untimely 8 (d) (3) notice is an egregious 
restriction on the statutory rights of employees.’’ The 
statutory provisions relied upon by the Union in support 
of this position are as follows: 


“1. Congress provided for restricting strikes follow- 
ing a Sec. 8 (d) (1) notice, but did not do so after 
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an 8 (d) (3) notice. Ezpressio unius est exclusio 
alterius. 


‘“‘In order to insure that a union could not go on 
strike during the period covered by the 60-day notice, 
Congress enacted See. 8 (d) (4) which provides that 
a party must continue in full force and effect without 
resorting to strike, the terms and conditions of the 
existing contract for a period of sixty days after such 
notice is given or until the expiration date of such 
contract. Let us assume that Congress had not enacted 
Sec. 8 (d) (4). The Board’s interpretation that the 
language of 8 (d) (3) is mandatory would apply just 
as well to the language of 8 (d) (1) which provides 
for the 60-day notice, and to be consistent, the Board 
would also have to hold that a strike after a failure 
to send an 8 (d) (1) notice would be illegal also. 


‘“‘But yet Congress specifically wrote in 8 (d) (4). 
To accept the Board’s interpretation that an untimely 
8 (d) (3) notice prohibits a strike even though there 
is no further statutory sanction, one would have to 
conclude that 8 (d) (1), absent statutory sanction, 
would also prohibit a strike after an untimely notice. 
Therefore to follow the Board’s reasoning, the in- 
clusion of 8 (d) (4) was a totally useless and 
unnecessary act on the part of Congress. We respect- 
fully submit that this is not reasonable, that Congress 
enacted Sec. 8 (d) (4) for a valid purpose, and that 
Congress, had it intended to have outlawed a strike 
after an untimely 8 (d) (3) notice, could easily have 
used language to attain its purpose. 


“2. The second statutory provision which enhances 
the Union’s position here is Sec. 13 which states: 
‘‘Nothing in this Act, except as specifically provided 
for herein, shall be construed so as to either interfere 
with or impede or diminish in any way the right to 
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strike, or to affect the limitations or qualifications on 
that right.”’ 


‘‘Tt is impossible to ignore the force of Sec. 13. 
Nothing except as specifically provided for shall be 
construed so as to interfere with or impede or 
diminish in any way the right to strike. Now, there 
is rather obviously no specific limitation in Sec. 8 (d) 
on the right to strike because of a failure to send a 
timely notice under 8 (d) (3). The Board can only 
rely on interpretation to reach its result, and Sec. 13 
says as plainly as the English language can say that 
this must not be done. We respectfully submit that 
the Board’s past rulings have wrongfully ignored the 
forthright command of Sec. 13, and that it ought to 
be recognized that the time has come to accept the 
force of this statutory provision.’’ 


In the brief filed on behalf of J. J. Newberry Company, 
Counsel takes a position similar to that taken on behalf of 
J. C. Penney Company. Here Counsel asserts that there 
is a very sound and logical reason for the provision in 
Section 8 (d) (3) requiring that notice to the agencies 
be given 30 days after the 60-day notice. It is said that 
Section 8 (d) contemplates the minimum 60-day notice 
being given by a party exactly 60 days prior to the 
expiration date of the contract, and that for this reason 
and to enable the governmental agencies 30 days to help 
the parties, Section 8 (d) (3) was drafted so as to provide 
for the notice to such agencies 30 days after the 60-day 
notice. It is said further that Section 8 (d) (4) ‘“‘then 
falls exactly in line with the preceding sub-paragraph”’ 
so that, the parties having had 60 days to settle and the 
services of the governmental agencies having been 
available for 30 of those 60 days, the union or employer 
may then resort to strike or lockout. It is argued that 
there is no need for a reference in Section 8 (d) (4) to 
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the 30-day notice because the reference to the 60-day 
notice by force also covers the 30-day notice and 
accordingly, failure to give the 30-day notice prior to 
expiration acts as a bar to strike and picketing activity 
on the part of the union; furthermore, that strike and 
picketing activity by the union within 30 days after the 
giving of such notice (even though after the expiration 
date of the contract) is illegal because it does not give 
the governmental agencies ample time to assist the parties 
in arriving at a settlement and acts as an interference and 
obstruction of commerce. 


The pertinent provisions of Section 8 (d) of the Act 
provide: 


* * * Provided, That where there is in effect a 
collective-bargaining contract covering employees in an 
industry affecting commerce, the duty to bargain 
collectively shall also mean that no party to such 
contract shall terminate or modify such contract, unless 


the party desiring such termination or modification— 


(1) serves a written notice upon the other party 
to the contract of the proposed termination or modifica- 
tion sixty days prior to the expiration date thereof, 
or in the event such contract contains no expiration 
date, sixty days prior to the time it is proposed to make 
such termination or modification; ; 


(3) notifies the Federal Mediation and Conciliation 
Service within thirty days after such notice of the 
existence of a dispute, . . . provided no agreement 
has been reached by that time; and 


(4) continues in full force and effect, without 
resorting to strike or lockout, all the terms and 
conditions of the existing contract for a period of sixty 
days after such notice is given or until the expiration 
date of such contract, whichever occurs later: 
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The facts in the instant proceeding closely parallel the 
facts in Retail Clerks International Association, Local 1179 
(J. C. Penney Company), 109 NLRB 754. The difference 
between the factual situation in J. C. Penney and here is 
that in J. C Penney, a 30-day notice was given a little 
more than one month after the start of the strike and 
something over three months after the giving of a 60-day 
notice, while here the Union sent the required 60-day 
notice several days prior to the reopening date of the 
contract and more than two months later, and long after 
the 30-day period prescribed by Section (d) (3) of the Act 
the first notices of dispute were sent to the Federal and 
State agencies involved; and that within ten days there- 
after a strike and picketing occurred. (It has been noted 
that the contract termination date here was March 15; 
that the Union mailed its notice of dispute to Federal 
and State agencies on March 19, and thereafter, on 
March 29, the Union engaged in a strike and picketing 
at two stores and subsequently on April 6, at three other 
stores in Belleville. On April 11, agreement between the 
Employers and the Union was reached and the strikes 
and picketing ceased). This difference, however, would 
seem not to vitiate the application of the principle 
enunciated in J. C. Penney Company, supra, to the facts 
in the instant case.5 A situation analogous to the instant 
case was passed upon by the Board in Untied Mine Workers 
of America, District 50, 118 NLRB No. 28 (June 19, 1957) 
where the Board adopted the findings, conclusions, and 


SIn J. C. Penney the Board said (p. 759): 


The fact that the Union withheld strike action for more than 60 days 
after advising the Company of its desire to modify the contract could 
in no way relieve it of the statutory duty to call in the Mediation 
Service. That notice, as the statute provides, must be served ‘within 
30 days’ after notice to the Company. In this case, no service was 
made upon the Mediation Service and therefore the strike was unlawful 
from, its inception. Accordingly, we find that the ndent Union 
unlawfully refused to bargain, in violation of Section 8 (b) (3) of the 
Act, both by its failure to serve notice of a labor dispute upon the 
Federal Mediation and Conciliation Service and by engaging in strike 
action before properly serving such notice. 
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recommendations of the Trial Examiner. In his Inter- 
mediate Report, the Trial Examiner there wrote in part: 


The second contention of Respondents, that com- 
pliance with the provisions for notification of the 
Mediation authorities as prescribed by (3) of Section 
8 (d) is not a condition to a valid strike, was 
considered by the Board in [J. C. Penney Company], 
and explicitly rejected. There, after noting that the 
provision in question was ‘an integral part of the 
scheme evolved by Congress for achieving a higher 
degree of stability in collective bargaining,’ the Board 
stated: ‘Section 8 (d), by its plain language and 
intent, made it unlawful for the Respondent Union to 
strike . . . without first serving notice of the dispute 
with the Company upon the Federal Mediation 
Service.’ 


The variant here is that Respondent struck, not 
before giving any but only before giving timely 
notification to the Mediation authorities. But unless 
the 30-day time limit set by Section 8 (d) (3) for that 
purpose is to be regarded as a nullity, it must follow 
that the legal consequences of a tardy notification are 
no better than an omitted one—in the circumstances 
of this case at least. The strike on July 27, assuming 
it to have occurred following compliance with the 
60-day waiting period prescribed by Section 8 (d) (4), 
nevertheless took place after an interval of sub- 
stantially less than the minimum of 30 days which 
would have elapsed had Respondent’s notification 
been timely.® 

6In United Mine Workers, supra, 118 NLRB No. 28, Trial Examiner 
Somers noted, among other decided cases, Wilson g Co. v. N. L. B. B., 210 
F. 2d 325, cert. den., 348 U. S. 822; International Union of Operating 
Engineers v. Dahlem Constr. Co., 193 F. 24 470; Lion OW’ Co. v. N. L. B. B., 
221 F, 2d 231, and other cases. This Trial Examiner agrees with the 
application of the principles in those cases, as stated by the Trial Examiner. 
Since the issuance of the Trial Examiner’s report in United Mine Workers, 
the Supreme Court of the United States has passed upon the questions 


presented by the Board in Lion OW Co., reversing the Circuit Court and 
remanding the case. 352 U. 8. 282. 
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It is requested on the part of the Union that the Trial 
Examiner re-study the language and meaning of Section 
8 (d) (3), give full effect to the statute ‘‘in all its com- 
manding terms,’’ including Section 13, and hold that past 
Board rulings are in error. This the Trial Examiner 
cannot do. In the absence of higher compelling authority, 
the Trial Examiner is bound to follow prior decisions of 
the Board insofar as they bear directly on the issues herein. 


The provisions of Section 13 of the Act are not applicable 
here, since that section provides protection to the right 
to strike only to a legal strike. The Trial Examiner will 
find that the strikes called on March 29 and April 6, were 
illegal strikes and therefore the provisions of Section 13 
are inapplicable.’ 


Another point raised on behalf of the Union is to the 
effect that the complaint is vague as to the party or 
parties with whom the Union had a dispute and that in 
such respect the complaint is deficient. It is said that the 
complaint should have spelled out or named the parties 
to the dispute but that the several charges filed are 
predicated on the fact that the Union was in dispute with 
Carroll House, Newberry, Grant, J. C. Penney and S. S. 
Kresge; therefore, it is argued, since the bargaining is on 
an association basis, that if there was a dispute, it was 
a dispute with the Association and not a dispute with 
any of the individual charging parties. The Union 
questions whether or not the mere opening of a collective 
bargaining agreement creates a ‘‘dispute’’; it says that 
if there was a dispute within the meaning of Section 8 (d) 
this dispute was with the Association and not with the 
charging parties and therefore, there is no remediable 
injury to the Employers due to the Union’s failure to file 


7 Section 13 provides: ‘‘Sec, 13. Nothing in this Act, except as specifically 
provided for herein, shall be construed so as cither to interfere with or 
impede or diminish in any way the right to strike, or to affect the limitations 
or qualifications on that right.’’ 
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timely notice of dispute with the appropriate agencies as 
required by Section 8 (d) (3) of the Act. 


The Board has long held that the complaint in any case 
need not be limited to the allegations contained in a charge 
or charges filed, but may include any other alleged 
violations discovered during the course of the investigatory 
process, and that any variances which occur between the 
essential allegations of the charge and the eventual 
allegations of the complaint are not fatal. The charge is 
merely the vehicle which sets in motion the investigatory 
process and in no sense is a pleading which may result in 
the framing of issues in a particular case. Cathey Lumber 
Company, 89 NLRB 157, 159; Knickerbocker Mfg. Co., Inc., 
109 NLRB 1195, 1197; R. H. Osbrink, 104 NLRB 42, 43. 


Upon the foregoing findings of fact and on the record as 
a whole, the Trial Examiner hereby makes the following: 


Conciusions oF Law 


1. Local Union No. 219, Retail Clerks International 
Association, AFL-CIO, is a labor organization within the 
meaning of the Act. 


2. The said Local Union No. 219 at all times material 
herein, has been and is the exclusive collective bargaining 
representative, within the meaning of Section 9 (a) of 
the Act, of the following employees of Carroll House of 
Belleville, Inc. J. J. Newberry Company, W. T. Grant 
Company, J. C. Penney Company and S. 8S. Kresge 
Company at their stores in Belleville, Illinois, in collective 
bargaining units as follows: All employees of each of the 
named employers who bargain collectively with the said 
Local Union No. 219 through the Downtown Retail 
Merchants Association of Belleville, Illinois, excluding 
guards, watchmen, professional and supervisory employees. 


3. By striking to effectuate a change in contract terms 
despite failure to notify the Federal Mediation and Con- 
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ciliation Service and the appropriate State Mediation 
authority within 30 days after service of its 60-day notice, 
as prescribed by Section 8 (d) said Respondent Local 
Union No. 219 violated its duty to bargain collectively 
within the meaning of Section 8 (b) (3) of the Act, and 
thereby engaged in and is engaging in an unfair labor 
practice within the meaning of said section of the Act. 
By refusing to bargain collectively with each of these 
employers, the said Union engaged in and is engaging 
in an unfair labor practice within the meaning of Section 
8 (b) (3) of the Act, and by such refusal to bargain and 
by striking to effectuate a change in contract terms despite 
failure to notify the Federal Mediation and Conciliation 
Service and the appropriate State Mediation authority 
within 30 days after the service of a 60-day modification 
notice, as prescribed by Section 8 (d) said Union engaged 
in and is engaged in an unfair labor practice within the 
meaning of Section 8 (b) (1) (A) of the Act. 


4. The said unfair labor practices are unfair labor 


practices affecting commerce within the meaning of the Act. 


RECOMMENDATIONS 


Upon the findings, the conclusions, and the entire record, 
it is recommended that the Respondent, Local Union No. 
219, Retail Clerks International Association, AFL-CIO, its 
officers, representatives, agents, successors, and assigns, 
shall: 


1. Cease and desist from: 


(a) Refusing to bargain collectively with Carroll House 
of Belleville, Inc., J. J. Newberry Company, W. T. Grant 
Company, J. C. Penney Company, and S. S. Kresge Com- 
pany, through the Downtown Retail Merchants Association 
of Belleville, Illinois, as exclusive bargaining representa- 
tives of the employees in each of said employer’s stores 
in Belleville, Illinois, in the unit described below, by 
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failing (and assuming an agreement has not earlier been 
reached), to notify, within 30 days after service upon said 
Association and each of said Companies (employers) of 
a 60-day notice of intention to terminate or modify a 
collective bargaining contract, the Federal Mediation and 
Conciliation Service and the appropriate State agency of 
the existence of the dispute, within the meaning of Section 
8 (d) (3) of the Act. The bargaining unit is a unit com- 
prised of: All employees of the Employer members of the 
Downtown Retail Merchants Association of Belleville, 
Illinois, including particularly Carroll House of Belleville, 
Inc., J. J. Newberry Company, W. T. Grant Company, J. C. 
Penney Company, and §. S. Kresge Company, who 
bargain collectively with said Respondent Local Union 
No. 219, excluding guards, watchmen, professional and 
supervisory employees. 


(b) Engaging in, ratifying, approving, conducting or 
continuing to conduct strike action by the employees in the 
bargaining unit described above, whether already taken or 


in the future, for the purpose of modifying or terminating 
any collective bargaining agreement between said Respond- 
ent Union and the Employers who bargain collectively with 
the Respondent Union through the Downtown Retail 
Merchants Association of Belleville, Illinois, where such 
action has not been preceded by compliance with the re- 
quirements of Section 8 (d) of the Act. 


2. Take the following affirmative action, which, it is 
found, will effectuate the policies of the Act: 


(a) Post at the business offices of Local Union No. 219, 
Retail Clerks International Association, AFL-CIO, copies 
of the notice attached hereto as ‘‘Appendix.’’ Copies of 
the said notice, to be furnished by the Regional Director 
for the Fourteenth Region, shall, after being duly signed 
by official representatives of said Respondent Union, be 
posted by it immediately upon receipt thereof and be 
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maintained by it for a period of sixty (60) days thereafter, 
in conspicuous places, including all places where notices 
to members of the Respondent Union are customarily 
posted. Reasonable steps shall be taken by said Respond- 
ent Union and its officers to insure that notices are not 
altered, defaced, or covered by any other material. 


(b) Furnish to the Regional Director for the Fourteenth 
Region copies of the said notice marked ‘‘ Appendix,’’ duly 
signed by Respondent’s representatives as set forth in sub- 
paragraph (a) above, for posting by the Downtown Retail 
Merchants Association of Belleville, Illinois, and the 
employers, the charging parties herein, for sixty (60) con- 
secutive days, at places in all of the stores or facilities 
of said association and employers in Belleville, Illinois, 
where notices to employees customarily are posted. 


(ec) Notify the said Regional Director, in writing, within 
twenty (20) days from the date of this Intermediate 
Report, as to what steps they have taken to comply 
herewith. 


It is further recommended that unless on or before 
twenty (20) days from the date of the receipt of this 
Report, the Respondent Union notify the said Regional 
Director, in writing, that it will comply with the fore- 
going recommendations, the Board issue an order to 
enforce this Recommended Order. 


Dated at Washington, D. C., this 3lst day of October, 
1957. 
ArtHur E. Reyman 
Arthur E. Reyman 
Trial Examiner 
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APPENDIX 


Norice 


To Att Memsers or Locau Union No. 219, Retam Cuerxs 
Internationa, Association, AFL-CIO, axp To At 
Empiovrees oF Carrorn House or Bettevuxe, Inc, 
J. J. Newserry Company, W. T. Grant Company, 
J. C. Penney Company anp S. S. Kresce Company 
PURSUANT TO 
THe RECOMMENDATIONS OF a TRIAL EXAMINER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the Labor Management Relations 
Act, we hereby give notice that: 


We Wut Nor refuse to bargain collectively with 
Carrot, House or Betwevite, Ixc., J. J. Newperry 
Company, W. T. Grant Company, J. C. Penney Com- 
pany and S. S. Kresce Company in respect to their 
employees at their stores in Belleville, Illinois, or else- 
where, in the bargaining unit described below, by 
failing, in the event that we have served a 60-day 
notice upon the Company that we seek or desire to 
modify or terminate a collective bargaining agreement, 
to notify the Federal and State mediation authorities 
of the dispute within 30 days after the service of the 
60-day notice on the Company, as required by Section 
S (d) of the Act. The bargaining unit is: 


All employees of the above-described employers 
who bargain collectively with the Downtown Retail 
Merchants Association of Belleville, Llinois, 
excluding guards, watchmen, professional and 
supervisory employees. 


We Wut Nor engage in, ratify, approve, conduct, or 
continue to conduct strike action by employees, in the 
bargaining unit described above, whether already 
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taken or in the future, for the purpose of modifying 
or terminating any collective bargaining contract 
between us and the Company, where such action has 
not been preceded by compliance with the procedure of 
Section 8 (d) of the National Labor Relations Act. 


Locat Union No. 219, Reran, CurrKs 
InTeRNationau Association, AFL-CIO 
(Labor Organization) 


(Representative) (Title) 


This notice must remain posted for 60 days from the date hereof, and 
must not be altered, defaced, or covered by any other material. 


120 NLRB No. 48 D-36 
St. Louis, Mo. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Locat Union 219, Retar Cierxks 
InTERNATIONAL Association, AFL-CIO 
and 


Carrot, House or Betzevitir, Inc. Case No. 14-CB-450 
J. J. NEwBerry Company Case No. 14-CB-451 
W. T. Grant Company Case No. 14-CB-453 
J. C. Penney Company Case No. 14-CB-454 


S. S. Kresce Company Case No. 14-CB-461 


Decision and Order 


On October 31, 1957, Trial Examiner Arthur E. Reyman 
issued his Intermediate Report in the above-entitled pro- 
ceeding, finding that the Respondent had engaged in and 
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was engaging in certain unfair labor practices and 
recommending that it cease and desist therefrom and take 
certain affirmative action, as set forth in the copy of the 
Intermediate Report attached hereto. Thereafter the 
Respondent filed exceptions to the Intermediate Report 
together with a supporting brief. 


The Board has reviewed the rulings of the Trial 
Examiner made at the hearing and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the 
exceptions, the brief and the entire record in the case, and 
hereby adopts the findings, conclusions, and recommenda- 
tions of the Trial Examiner with the modification noted 
below.? 


Order 


Upon the entire record in the case and pursuant to 
Section 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby 
orders that Local Union 219, Retail Clerks International 
Association, AFL-CIO, its officers, representatives, agents, 
successors and assigns, shall: 


1. Cease and desist from: 


(a) Refusing to bargain collectively with Downtown 
Retail Merchants Association of Belleville, Illinois, for and 
in behalf of Carroll House of Belleville, Inc., J. J. Newberry 


1The Respondent also requested oral argument, The request is denied as 
the record and brief adequately present the issues and the positions of the 
parties. 


2The Trial Examiner found that, by failing to comply with the require- 
ments of Section 8 (d) of the Act, the Respondent violated Section 
8 (b) (1) (A) as well as Section 8 (b) (3). The Respondent has excepted. 
The Trial Examiner’s proposed remedy covers only the Section 8 (b) (3) 
violation, The General Counsel has not excepted to this limitation. The 
oe a violation of Section 8 (b) (1) (A) is therefore essentially 
redundant, In view of this circumstance, we find it unnecessary in this case 
to decide whether by violating Section 8 (b) (3), the ndent also 
violated Section 8 (b) (1) (A). The Trial Examiner’s findi of such 
violation is therefore not adopted. 
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Company, W. T. Grant Company, J. C. Penney Company, 
S. S. Kresge Company, and any other employer members 
of the Association, by failing to notify the Federal Media- 
tion and Conciliation Service and the appropriate State 
agency of the existence of a dispute within 30 days after 
service of written notice upon Downtown Retail Merchants 
Association of Belleville, linois, for and on behalf of the 
above-named employers, of proposed termination or 
modification of an existing collective bargaining contract, 
provided no agreement has been reached by that time. 


(b) Engaging in, or causing or instructing the employees 
of Carroll House of Belleville, Inc., J. J. Newberry Com- 
pany, W. T. Grant Company, J. C. Penney Company, 
S. S. Kresge Company, or any other employer member of 
the Association, to engage in, a strike, for the purpose of 
modifying or terminating a collective bargaining contract, 
without first having complied with the requirements of 
Section 8 (d) of the Act. 


2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 


(a) Post at the business offices of Local Union 219, Re- 
tail Clerks International Association, AFL-CIO, copies of 
the notice attached hereto as ‘‘Appendix.’’* Copies of said 
notice to be furnished by the Regional Director for the 
Fourteenth Region, shall, after being duly signed by an 
official representative of the Respondent, be posted by the 
Respondent immediately upon receipt thereof end be main- 
tained by it for sixty (60) consecutive days thereafter, in 
conspicuous places, including all places where notices to 
members of the Respondent are customarily posted. Rea- 
sonable steps shall be taken by the Respondent to insure 
that said notices are not altered, defaced, or covered by 
any other material. 

3In the event that this Order is enforced by decree of a United States 
Court of Appeals, there shall be substituted for the words ‘‘PURSUANT TO A 


DECISION AND OxbER,’’ the words ‘‘ PURSUANT TO A DEcREE OF A UNITED 
Srates COURT OF APPEALS, ENFORCING AN OEDER.’’ 
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(b) Furnish to the said Regional Director signed copies 
of the notice attached hereto marked ‘‘ Appendix,’’ for 
posting by Downtown Retail Merchants Association of 
Belleville, Illinois, and the charging parties, the Association 
and the charging parties willing, at places in the Belleville 
stores where notices to employees are customarily posted. 
The notices shall remain posted for sixty (60) consecutive 
days. 


(ce) Notify the Regional Director for the Fourteenth Re- 
gion, in writing, within ten (10) days from the date of this 
Order as to the steps it has taken to comply herewith. 


Dated, Washington, D. C., April 1, 1958. 
s/ Boxrp Lreepom, Chairman 
s/ Pau Ray Ropcers, Member 
s/ STepHEN 8. Bean, Member 
s/ JoserH ALTron JENKINS, Member 


s/ Joun H. Fanninec, Member 


(Sear) NationaL Lasor Retations Boarp 


[Appendix to Decision and Order is omitted here, since 
it is printed supra, following the Intermediate Report and 
Recommended Order.] 
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IN THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT 


No. 14,481 
Loca Union 219, Reva Cuerks INTERNATIONAL 
Association, AFL-CIO, Petitioner 
v. 
Nationa Lasor Rexations Boarp, Respondent 
Prehearing Conference Stipulation 


Pursuant to Rule 38 (k) of the Rules of this Court, the 
parties, subject to the approval of the Court, hereby stip- 
ulate and agree as follows with respect to the procedure 
and dates for the filing of the briefs and joint appendix 
herein. 

I 


Briers anD Joint APPENDIX 


A. For the purpose of facilitating the work of the Court 


and the parties, it is agreed that the record shall be printed 
in a Joint Appendix. 


B. The parties shall respectively designate the portions 
of the record to be printed in a joint Appendix. Such 
printed Joint Appendix shall be filed on August 25, 1958. 


C. Petitioner’s brief shall be filed on or before October 
6, 1958. 


D. Respondent’s brief shall be filed on or before Novem- 
ber 6, 1958. 


E. Petitioner’s reply brief, if any, shall be filed on or 
before November 21, 1958. 


F. It is further agreed that any party and the Court, at 
and following the hearing in the case, may refer to any por- 
tion of the original transcript of record herein which has 
not been printed, to the same extent and effect as if such 
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I 
Petitioner tentatively states the issue as follows: 


Whether petitioner’s failure to send timely notice pur- 
suant to Section 8 (d) (3) of the National Labor Relations 
Act causes a strike more than 60 days after giving notice 
of termination pursuant to Section 8 (d) (1), to be unlaw- 
ful and a violation of Section 8 (b) (3) of the National La- 
bor Relations Act. 


Respondent tentatively states the issue as follows: 


Whether petitioner has violated Section 8 (b) (3) of the 
Act by causing a strike more than 60 days after the giving 
notice of termination pursuant to Section 8 (d) (1) of the 


Act but less than 30 days after giving the notice of the 
dispute to the appropriate Federal and State agency as 
prescribed in Section 8 (d) (3) of the Act. 


/s/ 8. G. Lipman, 
Counsel for Petitioner 
1741 DeSales Street, N. W. 
Washington 6, D. C. 


/8/ Marcen Matret-Prevosr 
Assistant General Counsel 
National Labor Relations Board 
Counsel for Respondent 
330 C Street, S. W. 
Washington 25, D. C. 
July 15, 1958. 
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Order 


Upon consideration of the prehearing conference held 
before me on July 10, 1958, and of the prehearing con- 
ference stipulation submitted by the parties to this case, 
it is 

Orperep that the prehearing conference stipulation be 
approved and that the clerk be, and he is hereby, directed to 
file said stipulation forthwith. 


It is Forrner Orperep that the prehearing stipulation 
shall be printed in the joint appendix and shall control fur- 
ther proceedings in this case unless modified by further 
order of this court. 


Dated: July 21, 1958. 


Wuevr K. Miter 
Circuit Judge 








